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September 14, 2000

The Hoporable Billy Tauzin

Chairman x

suhcomnittee on Telacommunications, Trade, and Consumer
Protection

Committee op Commerce

U.5. House of Represantatives

washington, DC 20515

pear Chalrman Tauzin:

This respends to your letter of September 7 to Assistant
Attorney General Joel I. Klein requesting comments concerning
acquisicion of a U.&, telecommunicaticns fixm by a firm owvned Ly
a foreign government, and ingquiring specifically about tha
Department’'s antitrust review of the proposed acquisition of
Voicegtream Wiraless Coxp. by peutsche Telekom AG.

Telecommnicaticne mergers, 1ike mergers in cther
industries, are subject to antitrust review by the Antitrust
pivisicon under section 7 of the Clayton Act, which prohibitas
mergers that are likely te substantially lessan competition. The
Antitzust Divisieon’'s role in raviewing such acquisitions,
including acguisitions that invelve firms owned by a foreign
government, is limited solely te an examinaticn of the
sompetitive effects of the acquieition, withcut reference to the
naticnal security, law enforcement, OI other public interest
considerations that were addressed at your recent hearing.

Foreign goverrment ownership of a party to & proposed merger
could be relevant to the competitive analysis in specific cases
.- for example, if it is likely to affect the existence or
durability of market power in a foreign market and if, under the
perticular circumstances, the mergex is likely tc enable that
market power to be used to injure U,§. commerce. But whether
foreign government ownership cresates an antitrust problem depands
upon an enalysis of the specific facts of the case.
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The Antitrust Division carefully reviewed both the potential
horizontal z2nd vertiecal effects of the proposed acquisition of
Voicestream Wireless Corp. (VeiceStream) by Deutsche Telekom AG
(oT) . The Division concluded that the preposed acquisition did
not violace the Clayton Act. This conclusion, of course, leaves
other agencies free to review the proposed acquisition undex
their own legal authorities.

VoiceStream provides wireless telephcne services, used for
roth voice and data communications, in many markets throughout
the United States, VoiceStraam doems not have a large markat
ghars in any markecr, whether market share is measured by revenue
or by subscribers, and doea not have a large share of licensed
gpectrum ip any area. DT is, of course, & substantial landline
and wireless provider in Burepe, but at present it doar not
compete in U.8. wireless markets. Therefore, the proposed
acqguisition would not sliminate any cempetition between DT and
voiceStream in any U.S- wireless warket. :

. The Antitrust Division considered whether the minority
interest in Sprinc PCS stock held by DT might, in conbinaticm
with DT's ownexrship of VeoiceStream, substantially lessen
competition, and ecncluded that it would not. The Division
concluded that DT's ownarship of Sprint PCS shares would neot give
T any significant ability to influence Sprint FCS's competitive
pehavicr, and would not matexially affect the incentives of
either VoiceStream or Sprint PCS Co cempete against cne anothar
and against cthexr wireless firms.

The Antitrust Division alse considered whether the proposed
acquisition would permic DT to use 1its deminant poeirien in
Germany to substantially lessen competition in viclation of the
anticrust laws because cf the vertical relatienship between DT and
VoicefStream with respect to calls between OT’s German and U.S.
custemers. By 8ny measure, VoiceStream ACCOUNts for only a very
small porticn of the origination and termination of U.E.-German
calls. Under the specific facts of this cass, the Division
concluded that the limited vertical integration resulting from the
proposed acquisition would not be likely to subatantially lessen
competition in viclation of the antitrust laws,
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Absent any horizontal er vertieal competitive concerns,
there was no legal -basie for challenging the proposed acqujnitiuﬁ
under the antitrust laws. The decisien net to bring an antitrust
enforcement action should not be construed as a conclusion
concerming other issues presanted by the proposed transaction
that may be considexed by sgencies other than the Antitrust
Diviaion. Nor should it be construed as predstermining any
conclusicne as to the competitive affects cf other mergexrs
betwean UJ.S. telecommunications firms and foreign carriers.

The Antitrust Division analyzes scguisitions on a case-by
.cage bagim, locking at the specific companies and the gpacific
markats iovclved in each traneocticn. If a particuler transacticn
im likely to substantially lessen cempetition, the Clayton Act
authorizes the Antitrust pivieion to prevent competitive harm by
seeking to block the ascquisitien or by seeking other appropriate
vemedies or conditions to prevent anticompetitive results. In
fact, in two relatively recent Cases, the Antitrust Division did
rake enforcement action in connection with transacticns that
invelved U.S. telecommunications firms and foreign firms that
raised antitrust prcblems. In both the British Telecom/ MCI
matcer and tha Sprint/ France Telecom/ Deutsche Telecom matterxr,
the Division reguired the parties to remedy competitive problems
raiced by their transactions. :

in gum, We can aesure you that the Antitrust Dtvitinn will
continue te take appropriate enforcement action with respect to
proposed Ttransacticns that would violats tha antitrust laws.

I hope this is responsive to your guesticns. Thank you fer
your interest in antitrust enforcement.

Sincerely,

bert Raben
Assistant Atterney General
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