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PETITION TO DENY

The Word Network, by and through counsel and pursuant to Section 309(d) of the

Communications Act of 1934, as amended, 47 U.S.C. § 309(d) hereby files this petition to deny the

above-captioned applications seeking to transfer control of licenses and authorizations held by Hughes

Electronics Corporation (“Hughes”) and its subsidiaries and affiliates including DirecTV and by

EchoStar Communications Corporation (“ECC”) and its subsidiaries and affiliates (collectively

“Applicants”) to EchoStar Communications Corporation.  The proposed license transfers will result

from the spin-off of Hughes from General Motors Corporation (“GM”), which currently owns all of the

capital stock of Hughes, and the merger of ECC with and into Hughes.  Hughes will be the surviving
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corporation, with a new ownership structure, and the merged entity will be renamed EchoStar

Communications Corporation (“New EchoStar”).  The grant of these applications will result in the

merger of the two DBS systems which serve 90% of those receiving satellite programming and the only

facilities based DBS providers with full CONUS coverage.  Substantial and material questions of fact

exist which prevent the Commission from determining that the proposed transactions will serve the

public interest and require that these applications be designated for hearing.  In support, the following is

shown:

1.  The Word Network is a two year old,  non-profit network providing 24 hours of non-

commercial educational programming each day.  The network provides national and regional ministries,

gospel music, live special events, inspirational movies and educational interviews and talk shows.  The

Word Network is family friendly with a very large, loyal and devoted following. Its audience is primarily

urban and African American.  The Word Network is currently available to 10 million DirecTV homes,

about 4 million cable homes and six million homes via over-the air television, including low power

television stations.  It is also part of the Armed Services Network seen by men and women in uniform

in 165 countries.    The Word Network is also carried in the countries of Nigeria, South Africa and a

number of other African countries through an alliance partnership with a ministry in Nigeria.   Despite

repeated good faith efforts, EchoStar has refused to carry the Word Network.  See Declaration of

Kevin Adell, President of the Word Network.  The Word Network has standing to participate in this

matter as a programmer and on behalf of its many viewers who may be adversely affected if the

Commission grants the captioned applications. Office of Communication of United Church of

Christ v. FCC, 359 F.2d 994 (D.C.Cir. 1966); FCC v. Sanders Bros. Radio Station, 309 U.S. 470
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(1940).

2.  Before it can grant the subject applications, the Commission must make an affirmative

finding that a grant will serve the public interest, convenience and necessity.  Communications Act of

1934, as amended, 47 U.S.C. §§ 214, 309, and 310.  In merger cases such as this, the Commission

has stated that the public interest determination goes beyond the traditional antitrust analysis engaged in

by the Department of Justice and the Federal Trade Commission and includes consideration of whether

“the merger violates our rules, or would otherwise frustrate our implementation or enforcement of the

Communications Act and federal communications policy.” Application of Tele-Communications, Inc.

and AT&T Corp., 14 FCC Rcd 3160, 3169 (1999)(“AT&T/TCI”).  See also, Application of Nynex

Corporation and Bell Atlantic Corporation, 12 FCC Rcd 19985, 20008-9 (1997)(“Bell

Atlantic/Nynex”).  The Applicants have failed to address the impact of the merger on an important

federal communications policy, the DBS set aside,  and substantial and material questions exist, inter

alia, as to whether the merger will undermine this policy and the objectives it is designed to achieve. 

The DBS Set Aside

3.  Section 25 of the 1992 Cable Act, provides that:

The Commission shall require, as a condition of any provision, initial authorization, or
authorization renewal for a provider of direct broadcast satellite service providing video
programming, that the provider of such service reserve a portion of its channel capacity, equal
to not less than 4 percent nor more than 7 percent, exclusively for noncommercial programming
of an educational or informational nature.

47 U.S.C. § 335(b)(1).  The purpose of this set aside is to assure public access to diverse sources of

information.  As the Court stated in upholding the validity of this provision:

Section 25, then, represents nothing more than a new application of a well-settled government
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1  As a result of this merger, 90 percent of the satellite television market will be concentrated in
one company.  See letter from The Honorable Max Baucus to FCC dated December 26, 2001. 
According to the Applicants, the combined entity will serve approximately 15 million subscribers. 
Declaration of Dr. Robert D. Willig, p. 27.  (“Willig Declaration”)  In addition, the Commission found
that DirecTV and EchoStar are among the ten largest providers of multichannel video programming
service and that DBS represents 15.4 percent of the national MVPD market and was growing.  Annual
Assessment of the Status of Competition in the Market for the Delivery of Video Programming,
Seventh Annual Report, CS Docket No. 00-12, FCC 01-01 (rel. Jan. 8, 2001) p 7.

policy of ensuring public access to noncommercial programming.  This section achieves this
purpose by requiring DBS providers to reserve a small portion of their channel capacity for
such programs as a condition of their being allowed to use a scarce public commodity.  The
set-aside requirement of from four to seven percent of a provider’s channel capacity is hardly
onerous, especially in light of the instruction, in the Senate Report, that the FCC “consider the
total channel capacity of DBS systems operators” so that it may “subject DBS systems with
relatively large total channel capacity to a greater reservation requirement than systems with
relatively less total capacity.”  S. Rep. No. 92, supra, at 92, reprinted in 1992 U.S.C.C.A.N.
at 1225.

Time Warner Entertainment Co., L.P., v. FCC,  93 F.3d 957, 977 (D.C. Cir 1996), reh. denied,

105 F.3d 723 (D.C. Cir.1997). The premise of this legislation and the court’s interpretation of the DBS

set aside was that there would be a number of DBS systems; at least more than one.  Id.  The affect of

the instant merger, if permitted, would be to create an effective monopoly with only one DBS operator,

the New EchoStar, and this undermines the purpose of the set-aside provision and well-settled

government policy.1

Grant of the Application Will Disserve the Public Interest 

 4.  The Applicants claim that a grant of the pending application will “contribute to the diversity

of independent programming voices, as it will create a significant multi-channel distributor that has no

strategy of vertical integration with programmers. With the spectrum that will be freed up by the
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2See however, amendment of December 18, 2001, in which the Applicants report that ECC
has entered into an agreement with Vivendi Universal S.A. (“Vivendi”), a “content provider.”   The deal
with Vivendi, according to the Applicants will permit “the creation of an attractive outlet for new
independent programming and additional voice diversity.”  Amendment of December 18, 2001, p. 2.     
               

combination, New EchoStar can serve as an attractive outlet for independent programmers.” 2 

Consolidated Application for Authority to Transfer of Control, Summary, p. ii.  The Applicants, as

noted above, have failed to address the impact of this merger on the DBS set-aside per se, but they

claim that, “[I]f anything, this merger may increase competition among program providers.”  Willig

Declaration, p. 27.  The rationale is that there will be more channels available, since the two DBS

competitors currently duplicate much of their programming, and without this duplication, there will

presumably be more space available to those currently frozen out of carriage.  However, this is not

necessarily correct as it relates to the non-commercial educational programmers who are carried on the

set-aside channels since there is a built in scarcity and the New EchoStar will be the sole gate keeper. 

Only those non-commercial educational programmers which the New EchoStar selects to carry will

have access.   

5.  This is of concern to the Word Network based upon its past experience with EchoStar.  As

set forth in the attached Declarations of Kevin Adell, President of the Word Network, and Bishop

Charles H. Ellis, III, the Word Network has repeatedly sought carriage on the EchoStar system for

naught.  It has gone to great lengths to meet all of EchoStar’s requirements, but has never been able to

meet whatever criteria EchoStar unilaterally imposes on those it bestows the right to be carried on its

set aside channels.  A review of the programming EchoStar does carry raises questions as to whether it
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is excluding programmers who direct their non-commercial educational programming at the African

American community.                                                        

6.  Fortunately, the Word Network has been able to obtain carriage on DirecTV without which

it would be completely frozen out of the DBS market.   If this merger is approved, a situation will be

created similar to the one recently described by the court in ruling on the Commission’s horizontal

ownership limits in cable.  Thus, the court stated:

The Commission is on solid ground in asserting authority to be sure that no single company
could be in a position single-handedly to deal a programmer a death blow.  Statutory authority
flows plainly from the instruction that the Commission’s regulations “ensure that no cable
operator or group of cable operators can unfairly impede, either because of the size of any
individual operator or because of joint action of operators of sufficient size, the flow of video
programming from the video programmer to the consumer.”  47 U.S.C. §
533(f)(2)(A)(emphasis added).  Constitutional authority is equally plain.  As the Supreme Court
said in Turner II: “We have identified a corresponding ‘government purpose of the highest
order’ in ensuring public access to ‘a multiplicity of information sources.’” 520 U.S. at 190
(quoting Turner I, 512 U.S. at 663); see also Time Warner Entertainment Co. v. Federal
Communications Commission, 93 F.3d 957, 969 (D.C. Cir. 1996).  If this interest in
diversity is to mean anything in this context, the government must be able to ensure
that a programmer have at least two conduits through which it can reach the number of
viewers needed for viability -- independent of concerns over anticompetitive conduct.

Time Warner Entertainment Co., L.P., v. FCC, 240 F.3d 1126, 1132  (D.C. Cir. 2001)(emphasis

supplied).  At least two conduits are also necessary to ensure that DBS programmers are not dealt such

a “death blow.”   The alternative, to insure diversity,  would be for the government to provide standards

for the sole DBS operator to use in making programming decisions on the set-aside channels. 

However, this runs counter to the legislative intent and to the statute itself.  Thus, Section 335(b)(3)

provides in pertinent part that, “The provider of direct broadcast satellite service shall not exercise

editorial control over any video programming provided pursuant to the section.”  47 U.S.C. §
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335(b)(3). The existence of competition itself serves to ensure that no DBS operator can unfairly

impede the flow of video programming on these set aside channels.  Without competition, non-

commercial educational programmers will be at the mercy of the sole gate keeper and promoting

diversity, the government purpose and public policy served by the set aside, will be achieved only at the

whim of the sole DBS carrier.

7.  In conclusion, substantial and material questions of fact exist as to whether the proposed

merger “violates ... [Commission] rules, or would otherwise frustrate ... [Commission] implementation

or enforcement of the Communications Act and federal communications policy.” Application of Tele-

Communications, Inc. and AT&T Corp., supra.   Specifically, the grant of these applications will

result in the merger of the two DBS systems which serve 90% of those receiving satellite programming

and the only facilities based DBS providers with full CONUS coverage.  The merged entity, New

EchoStar, will be the sole gate keeper for non-commercial educational programming on the set-aside

channels, an unhealthy situation in its own right, but particularly so in light of its predecessor’s record in

excluding the Word Network.  Accordingly, these applications must be designated for hearing on issues

to determine the impact of the merger on non-commercial educational programmers and their ability to

gain access to the set aside channels controlled by New EchoStar.

Respectfully submitted,
THE WORD NETWORK

By: /s/ William D. Silva
            William D. Silva
Law Offices of William D. Silva
5335 Wisconsin Ave., N.W.
Suite 400
Washington, D.C.  20015-2003

January 25, 2002 202-362-1711
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