* [N THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF CCLORADO

Civil Action No. 00-K-212

ECHOSTAR COMMUNICATIONS CORPORATION, a
Nevada corporation, ef al.,

Plaintiffs,
V.
DIRECTV ENTERPRISES, Inc., a Delaware corporation, et al.,

Defendants.

AND RELATED COUNTERCLAIMS

DIRECTV'S AND HUGHES’ MOTION TO DETERMINE
SUFFICIENCY OF PLAINTIFFS' RESPONSE
TO REQUEST FOR ADMISSION NO. 2; CERTIFICATION
PURSUANT TO LOCAL RULE 7.1A

As described at length in DIRECTV's summary judgment motion, EchoStar has clearly
and upequivocally admitted on dozens of occasions in the past that satellite providers compete
with cable. In contrast here, EchoStar refuses to give a straightforward response to a simple
request for admission: “Admit that EchoStar competes with cable for subscribers.” At first,
EchoStar ducked by simply answering a different question than the one DlRECTV asked. When
pressed, EchoStar withdrew that response, but added several new meritless objections qualifying
its answer, These objections are waived They also fail on the merits.

Rule 36 requires EchoStar to give 2 swaightforward response that “fairly meets the

substance” of DIRECTV's request. It also requires EchoStar to state its objections within 30

‘days of receiving the request, and to make its objections specific so the Court can understand in
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| what way the rcéuest is objectionabie. EchoStar's responses to Request For Admission No. 2 do
none of these th.i.ngs; ﬁIRECTV therefore asks this Court to order EchoStar to admit or deny,
without objection, quucst for Admission Ne. 2 from DIRECTV's First Set of chu;sts for
A;dmission.'
[. Background

On August 7, 2000, DIRECTV served its first set of Requests for Admission on
EchoStar. See Ex. | to Certification Pursuant to Local Rule 7.1} That set included five
questions asking about EchoStar's competition with other technologies. - EchoStar answered three

of these five questions cleanly, without objection: _
Roquest No. 3: Admit that EchoStar competes with C-Band satellte for
subscribers.

Response: Denied.

Request No. 4; Admit that EchoStar competes with Multichanne]l Multipoint
Distribution Service for subscribers.
Response: Denied.

Request No. 5: Admit that EchoStar competes with Satellite Master Antenna TV
for subscribers.
Response: Denied.

But, EchoStar was not nearly as forthcoming oo an RFA that could potentially harm its case:
Request No. 2; Admit tha: EchoStar competes with cable for subscribers.

‘Response: EchoStar admits that when PrimeStar was owned by cable companies,
EchoStar competed indirectly with cable (by virtue of its PrimeStar ownership)

' DIRECTYV does not ask the Court to order EchoStar to admir this request. It is up to EchoStar
to either admit the request, or to deny the request and subject itself to DIRECTV's claim for costs
if and when DIRECTYV proves that EchoStar competes with cable.

! All Exhibits accompany the Certification Pursuant to Local Rule 7.1, attached to this motion.
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for satellite subscribers. Now that PrimeStar is owned by DIRECTYV, EchoStar
does not compete directly with cable for satellite subscribers.

Ex. 2.'at 3-5 (emphasis added). This meaningless response was neither an admission nor a denial
' oi' the request DIRECTV wrote; rather; EchoStar inserted the word "satellite” before

"subscribers” and thus answered a different question than the one DIRECTYV asked. The whole
point of DIRECTV's question was to ascertain whether EchoStar competes for the business of
consumers who could subscribe eizher to cable or DBS service.

EchoStar also interposed boilerplate "vagueness” and *ambiguity” objections to Request
No. 2. EchoStar, of course, failed to state specifically what was vaéue or what was ambiguous.

D[REC'I;V'S couﬁsel sent EchoStar's counsel a written explanation of wily the objections
were unfounded and asked EchoStar to supplement its response to RFA No. 2. See Ex. 3.
DIRECTYV did not complain about EchoStar's responses to RFAs 3, 4, and 5 (the questions
asking about competition with other technologies), nor did DIRECTV ask EchoStar to
supplement those responses.

EchoStar served amended responses on October 4, 2000. See Ex. 4. EchoStar's new
responses again failed to cleanly admit or deny RFA No. 2. SeeEx. 4, p.2. Instead, EchoStar
larded its answer with new objections, not 'mctu;h:d in its origin_a.l responses:

Plaintiffs cannot fairly respond to this request as it involves a question of fact and/or 2
mixed question of fact and law, which is for the Court and/or the jury to decide. Whether

} That letter aiso asked EchoStar to supplement the answer to Request No. 1. That request is
not subject to this motion.

' The cover letter from EchoStar's counsel contains a typographical error. Although the face of
the letter reads "Septeraber 14," it was sent on October 4, as both the facsimile transmittal line
and the verification for the responses indicate.

3

FCC000000241
-

L5

FOR PUBLIC INSPECTION



or not EchoStar competes with "cable” depends on how the Court and/or jury determine
the relevant product and geographical market, and can also depend on a variety of other
factors, such as location, offerings, ete. There is not enough information in this request
which would allow Plaintiffs to admit or deny, and so Plaintiffs deny this request for
admission.

Ex 4.at2. In addition, EchoStar artempted to assert, for the first time, "vagueness” and
"ambiguity” objections to RFAs 3, ‘4. and §, which it bad previously found not objectionabie.
See Ex. 4 at 3.

The same day it received EchoStar's first amended responses, DIRECTV's counsel called
EchoStar's counsel 10 meet and confer. In that discussion, EchoStar's counsei indicated that
EchoStar would stand on its objections, and would provide no further response._ EchoStar's
counse! also anicul-a.tcd its "vagueness” objection more fully. See Exs. 6 and 7. -

Just for good measure, EchoStar submitted yet another different respoase a day later, on
October 5. See Ex. 5. That response was the same as EchoStar's October 4 response, except that
the responses themselves were called "supplemental” responses instead of "amended" responses.
In the cover letter, EchoStar’s counsel indicated that the October 4 responses were not intcndcd to
“replace or alter” the original (September 7) responses in any way. Taken literaily, EchoStar
now appears to stard on bolth its September 7 answer and its October § answer to RFA No. 2,
even though those answers are very different.

II. Argument

Rule 36 requires a party on whom requests for admission are served to respond by
admitting or denying in a way that "fairly meets the substance of the requegt” See Fed. R. Civ.
P.36(a). Strictly speaking, Rule 36 is not a discovery procedure. See 8A C. Wright, A. Miiler
& R. Marcus, Federal Practice and Procedure: Civil 2d §2253 at p. 524. Rather, it functions to
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define and limit the marners in controversy between the parties. See Fed. R. Civ. P. 36, Advisory
Committes Notes on 1970 Amendment; see afso 8A C. Wright, A. Miller & R. Marcus, Federal
Practice and Procedure: Civil 2d §2252 at p. 322.

DIRECW‘S RFA No. 2 is designed 1o accomplish these goals by eliminating the issue of
whether EchoStar competes with cable for subscribers and thus sparing the parties the expense of
litigating it further. Of course, EchoStar is certainly entitled to deny the request, but may later
then become liable to DIRECTV for fees and costs incucred in proving the truth of the mafter.
See Fed. R. Civ. P. 37(c}(2).

Although EchoStar knows perfectly well that it competes with cable (se_e—blRECTV 's
Motion for Summary Judgment, filed 10/6/2000), EchoStar does not want to admit that fact, lest
it lose the pending motion forﬁum.ma.ry judgment. As a consequence, EchoStar's initial response
simply evaded the question. EchoStar’s supplemental response is little better. It shrouds the
question in a cloak of false ambiguity and asserts additional spurious and improper objections.
DIRECTV now asks this Court to order EchoStar to, once and for all, admit or deny under cath .
and without objection whether it competes with cable for subscribers.

A EchoStar Has Waived the New Objections it Attempts to Assert in its Supplemental

Responses .

Four (Nos. 2, 3, 4, and 5) of EchoStar's five Supplemental Responses contain objections
ot contained in EchoStar's original response. See Ex. 5at 3. Specifically, EﬁhoStar‘s
"Supplemental” response to No. 2 says that the request "invoives 2 question of fact or a mixed

question of fact and law, which is for the Court and/or jury to decide.” EchoStar also adds
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vagueness and ambiguity objections to Nos. 3, 4, and 5. These objections are nowhere to be
found in EchoStar's initial responses.

Because EchéSta.r failed to timely assert these objections in_ité initial responses, they are
waived. See Pham v. Hariford Fire Insurance Co., 193 F.R.D. 659, 661-62 (D.Colo. 2000}
{failure to object to discovery requests, including requests for admission, within the time
permitted by the federal rules constitutes waiver of the objection); Baker v. Dorfinan, 2000 WL
420551 at *5 (S.D.N.Y. April 17, 2000) (defendant waived right to object to requests to admit by
failing to assert objections within 30 days of service of requests); see also 8A C. Wright, A.
Miller & R. Marcus, Federal Practice and Proccdure:- Civil 2d § 2262 at p. 561 g‘-‘{)-bjcc.tioas must
be made in writing within the time allowed for answering the request [for admission]”). The
Court should disregard EchoStar's new objections.

B. EchoStar's Objecﬁous To Request No. 2 Fail On Their Merits.

EchoStar has asserted several objections to No. 2 vagueness, ambiguity, and the
statemnent that “P|aintiffs cannot fairly respond to this request as it involves a quést.ion of fact
and/or a mixed question of fact and law, which is for the Court and/or jury to decide.” Ex. 4, at
2: Ex. 5,at 2. All are meritless.

EchoStar's "vagueness” and "ambigm;f" objcctimln should be overruled for several
" reasons. First, EchoStar's ambiguity objection to No. 2 is entirely implausible, gi\;en EchoStar's
ability to answer Nos. 3, 4, and 5. As simply reading them demonstrates, these questions are in
no way different than No. 2, which asks about cable - except that the cable question matters to
EchoStar. Substantive impartance, however, is not a basis to object under the Federal Rules. In
a transparent attempt 1o protect this 'mde_fensible position, EchoStar’s "amended” responses add
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"vagueness” objections to Requests No. 3, 4, and 5.° Tellingly, EchoStar did not object to these
requests until after DIRECTYV pointed out that EchoStar had understood the word "compete” in
' Nos. 3, 4, and 5 but thought that same term was vague on No. 2. See Ex. 3.% Of course,
DIRECTYV never asked EchoStar to supplement its answers to 3,4, or 5, nor could it: EchoStar
gave simple, clear, objectionless answers to those RFAs.
Second, EchoStar's responses fail anywhere to identify a single term or concept in the

request that is vague of ambiguous.” A party objecting to discovery cannot rely on mere

o Herc's what EchoStar said once it realized it had a problem (the questiori.:i and EchoStar's
original answers are set out in the text): - . ‘

Response No. 3: Plaintiffs object that this request for admission is vague, ambiguous,
and contains insufficient information, such that any response given by Plaintiffs may be
misleading in light of the objectionable request. Subject to the aforementioned objection,
Plaintiffs deny this request for admission.

Response No. 4: Plaintiffs object that this request for admission is vague, ambiguous,
and contains insufficient information, such that any response given by Plaintiffs may be
misieading in light of the objectionabie request. Subject to the aforementioned objection,
Plaintiffs deny this request for admission.

Response No. §: Plaintiffs object that this request for admission is vague, ambiguous,
and contains insufficient information, sich that any response given by Plaintiffs may be
misieading in light of the objectionable request. Subject to the aforementioned objection,
Plaintiffs deny this request for admission. Ex. 4,at3. -

¢ In its meet-and-confer letter, DIRECTV wrote: “Moreover, EchoStar’s objection that this
request is somehow ‘vague and ambiguous’ is not plausible. After all, Requests for Admission
Three, Four, Five, and Six are stated in exactly the same form as this request for Admission,
Number Two, yet, curiously, there was no ‘vague and ambiguous’ objection to these”.

" In the meet-and—confer call that took place after EchoStar served its "amended” responses on
October 4, EchoStar's counsel articulated some specific ambiguities to DIRECTV's counsel on
the phone. That effort is too little, too late.
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boilerplate general objections; it must make specific objections so a court can understand in what
way the discovery is objectionable. See, e.g., Coregis Ins. Co. v. Baratta & Fanerty, Lid, 187
F.R.D, 528, 530 (Eb. Pa 1999) {overruling “bianket” objections of vagueness, undue burden,
overbreadth, among others); Burns v. Imagine Films Entertainment, Ltd., 164 F.R.D. 589, 392.93
(W.D.N.Y. 1996) (overruling “gverbroad, vague, unduly burdensome” objections—objections to
interrogatories “must be specific and supported by detailed explanation of why the
interrogatories are objectionable.”), Chubb Integrated Sys., Lid v. National Bank of Washington,
103 F.R.D. 52, 58 (D.D.C. 1984) (overruling generalized “irrelevant” objection, because it does
not “fulfili [a party's] burden to explain its objections.”); see also Taylor v. Lo.r"A-nggtes Police

Dept., 1999 WL 33101661 at *4 (C.D. Cal.); Swift v. First USA Bank, 1999 WL 1212561 at *7

(N.D. [1L.). EchoStar's boilerplate objection cannot stand. ' - : :

EchoStar's other newly-minted objections, even if they are not waived, are frivolous.

EchoStar now claims that it can't answer because the RFA "involves 2 quéstiou of fact and/ora
mixed question of fact and law, which is for the Court and for the jury to decide.” But the very
text of Rule 36(a) expressly permits requests for admission either on issues of fact or on

questions of mixed fact and [aw. Fed. R. Civ. P. 36(a)(RFAs may "relate to statements ot

opinions of fact or of the application of law to fact . . . ). As if the text alone were not encugh,
the Advisory Committee Note and the case law confirm that precise point. See Fed.R. Ci;r. P.
36, Advisory Committee Notes on 1970 Amendment (“[T]he subdivision provides that a request
may be made to admit any matters within the scope of 26(b) that relate to statements of opinions
of fact or of the application of law to fact . . . This change resolves conflicts in the court
decisions as to whether . .. mat:crs involving ‘mixed law and fact’ is proper under the rule™);
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Marchand v. Mercy Mgdicai Cenrer, 22 F.3d 933, 937 (9* Cir. 1994) (stating Rule 36 permits
questions of mixed law and fact).

EchoStar’s sdggcstion that it need not respond 1o No. 2 because "it is for the Court and/or
jury to decide,” 15 just as silly. A party may not object to requests “‘on the grounds that they go o
a disputable marter presenting a genuine issue for trial.” M&L Business Machine Co., Inc., 184
B.R. at 368 (citing Fed. R. Civ. P. 36, Advisory Commuirttee Note); see aiso 8A C-. Wright, A.
Miller & R. Marcus, Federal Practice and Procedure § 2262 at 562 (2d ed. 1994) (“A party
cannot object on the ground that the request gocs 10 a disputable matter that presents a genuine
issue for trial nor can it object that the requests relates to opinions of fact or of t_he-application of
law to fact”). ;

III. Conclusion

EchoStar secks to avoid a clear and simple RFA. But EchoStar has waived its
“vagueness” objections by answering other RF As that are phrased just the same way as No. 2.
EchoStar's other objections are likewise frivolous, The Court should strike EchoStar's objections
and order EchoStar to admit or deny the request at issue without objection, within ten days.

DATED: October 19, 2000 _ Respectfuily submitted,

By: é[ / %
Je S. Davidson

Eric C. Liebeler
Christopher I. Heck
KIRKLAND & ELLIS
777 South Figueroa Street
Los Angeles, CA 90017
(213)680-8400 '
(213) 680-8500 (facsimile)
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Bruce A_ Featherstone

John A. DeSisto

FEATHERSTONE DESISTO LLP
600 17® Street, Suite 2400

Denver, CO 80202

(303) 626-7100

(303) 626-7101 (facsimile)

Daniel M. Wall

Darius Ogloza

LATHAM & WATKINS
505 Montgomery Street
San Francisco, CA 94111
(415) 391-0600

(415) 395-8095 (facsimile)

Attorneys for DIRECTV Enterprises, Inc., DIRECTY Merchandising, Inc.,
DIRECTY Operations, Inc. and Hughes Electronics Corporation
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CERTIFICATE OF SERVICE

The undersigned certifies that on October 20, 2000, the foregoing DIRECTV'S AND
HUGHES' MOTION TO PETERMINE SUFFICIENCY OF PLAINTIFFS’ RESPONSE
. TO REQUEST FOR ADMISSION NO. 2; CERTIFICATION PURSUANT TO LOCAL
" RULE 7.1A was served by Federal Express, on:

T. Wade Welch, Esq.

T. Wade Welch & Associates
2401 Fountainview, Suite 215
Houston, Texas 77057

Mark A. Nadeau, Esq.

Squire, Sanders & Dempsey LLP

40 North Central Avenue, Suite 2700
Phoenix, Arizona 35004 '

David Boies, Esq. -
Boies, Schiller & Flexner, LLP - .
80 Business Park Drive
Armonk, New York 10504

and by Hand Delivery on:

Gregory J. Kerwin, Esq.

Gibson, Dunn & Crutcher LLP
1301 California Street, Suite 4200
Denver, Colorado 80202-2641

Brian G. Eberie

Williams Youle & Koenigs PC
950 17th Street, Suite 2450
Denver, Colorado 80202
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CERTIFICATION PURSUANT TO LOCAL RULE 7.1A
{, CHRISTOPHER /. HECK, certify, pursuant to D. Colo. Rule 7.14, as follows:
L. { arn an antomney duly licensed to practice é:cfore this Court. [ am a partner with
the law firm of Kirkland & Ellis, counsel of record for Defendant DIRECTV in this action, The
stazements in this declaration are made on the basis of my own personal knowledge and 1 could,

-

and would, competently testify thereto if called upon to do so-

2. Attached hereto as Exhibit 1 is a true and correct copy of DIRECTV's and
Hughes' First Set of Requests for Admission propounded on EchoStar in this matter.

3 Artached hereto as Exhibit 2 is a true and correct copy of E‘.cboS_tar-’s Responses to
DIRECTY's and Hughes' First Set of Requests for Admission. | A

4. On September 19, 2000, | called counse! for EchoStar to discuss EchoStar’s
responses o DIRECTV's First Set of Requests for Admission. [lefta voicernail message for
Ross Wooten, Esq.

5. Neither Mr. Wooten nor any other counse! for EchoStar ever returned my phone
call. |

6. On September 21, 2000, [ sent Mr. Wooten a letter explaining why
EchoStar’s objections to DIRECTV's First éct of chut.:sts for Admission, Nos. | and 2, were
unfounded and that EchoStar's responses needed to be supplemented. A true and correct copy of
that letter is attached hereto as Exhibit 3. Shortly thereafter, EchoStar's counsel, T. Wade Welch,
called Eric Liebeler, another partner at Kirkland & Ellis, and agreed to supplement the responses.

7. EchoStar sent its "Amended” Responses on October 4, 2000. Anached hereto as
Exchibit 4 is a true and correct copy of those Supplemeatal
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Responses to DIRECTV's and Hughes'. First Set of Requests for Admission, with a cover letter
from EchoStar's counsel, misdated September 14, 2000.

8 The.ncxr. day, EchoStar "replaced” its Amended responses with "Supplemental”
responses. These feSponses are the same as the "Amended” Responses, but were accompanied
by a cover letter from EchoStar's counsel claiming that these new responses were not intended to
“replace or alter” the original September 7, 2000 responses. A true and correct copy of
EchoStar's "Supplemental” Response, with accompanying cover letter, is attached hereto as
Exhibit 5.

6 Lam informed that Mr. Liebeler called Mr. Welch and requested, m;.ce_ again, that
EchoStar supplement its responses by straightforwardly admitting of denying Request No. 2.
Mr. Welch refused, stating that the request was objectionable, and Mr. Liebeler confirmed the
parties’ positions in a letter dated October §, 2000, a true and correct copy of which is attached
hereto as Exhibit 6. Mr. Welch wrote back that same day, purporting to "clarify" the matter, and
adding other new objctions found nowhere in the responses. A true and corect copy of Mr.
Weleh's October 5, 2000 letter is attached as Exhibit 7.

Executed on October 19, 2000 at Los Angeles, California.

Ay
Ch.n?o’pher - ¥ Heck
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EXHIBIT 1
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[N THE UNTTED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 00-K-2112

ECHOSTAR COMMUNICATIONS CORPORATION,

u Nevada corporation; ECHOSTAR SATELLITE
CORPORATION, a Colorado corporation; and ECHOSTAR
TECHNOLOGIES CORPORATION, a Texas corporation,

Plaintiffs,
¥.

DIRECTV ENTERPRISES, Inc.. a Delaware corporation; -
DIRECTV. lnc., a Califormia corporation;

DIRECTV MERCHANDISING, Inc., 2 Delaware corporation; -

DIRECTV OPERATIONS, Inc., a California corporation;

HUGHES NETWORK SYSTEMS, & Delaware corporation; and

THOMSON CONSUMER ELECT RONICS, Inc.,

d/va RCA.. a Delaware corporation,

Defendants.

AND RELATED COUNTERCLAIMS

FIRST SET OF REQUESTS FOR ADMISSION
OF DIRECTV ENTITIES AND HUGHES ELECTRONICS
CORPORATION TO PLAINTIFFS - -

Pursuant 1o Federal Rule of Civil Procedure 36, Defendant and Counterclaimant
DIRECTV, Inc.. Defendants DIRECTV Enterprises, Inc., DIRECTV Merchandising, Inc., and
DIRECTV Operations, Inc. (collectively “DIRECTV") and Defendant and Counterclaimant

Hughes ElectmnicsCorporal@dn ("Hughes") {incorrectly named in EchoStar’s complaint 2s
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Hughes Network Systems) request that Plaintiffs Echostar Communications Corporation,
" Echostar Sateflite Corporation, and Echostar Technologies Corporation {collectively “Echostar™)
admit in writing under oath the truth of each of the following taquests for admission within thirty

(30) days.

For purposes of these requests for admission, the following terms shall have the meaning
set forth below:

A.  “Echostar” means Echostar Communications Corporation, Echostar Satellite
Conporation, Echostar Technologies Corporation, and all predecessors (merged, acquired, or
otherwise), subsidiaries, parents, affiliates, and all directors, officers, agents, employees,
attorncys and other persons acting oo their behalf. | |

B. “DIRECTV" means DIRECTV m, Inc., DIRECTV, Inc., DIRECTV
Merchandising, Inc., DIRECTV Operations, Inc., and ail officers, directors, agents, employees,
attorneys and other persons acting on their behalf.

C.  "Hughes means Hughes Electronics Corporation, Hughes Network Systems, and
all predecessors, subsidiaries, parents, directors, officers, agents, employees, artoreys and other
persons acting on their behalf. ) )
D.  The term “you" and "your” refer to Echostar, as defined above.

E.  The temos "and” and “or” shall be corstrued conjunctively and disjunctively 5o as

to acquire the broadest possibic meaning.

2.
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F.  The wrms "sasellite TV equipment” shall mean decoder and receiver boxes,
. satellite disnes, and any and all other mechanical hardware, used to obtain satellite TV
progfamrning.

G. The terms "any" and “all” alse include “each” and “every.”

#. The past tense includes the present tense where the clear reaning is not distorted
by change of iense.

1 The term "cable” means companies, including but not limited to Time Wamer,
AT&T Brondband & Ioternet Services, Comeast Cable Communications, Inc., Adclphn
Commuzication Carperation, Cox Communications, Inc., Cablevision Systems Corponuon,
Chaner Communications, and Media One, that provide mwultipic channels of _pmgmnmmg by
ransmitting those signals 1o subscribers through wires or lines connecting 1o the subscriber’s

television.

3-
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REQUESTS FOR ADMISSION

B Admit that Charlie Ergen stated the following on or about October 5, 1997: "You
can’t back down when the cable bully starts demanding your lunch money,” as quoted in the
artached Denver Post article. (Exhibit A}

2. Admit that EchoStar corapetes with cabie for subscribers.

3. Admit that EchoStar competes with C-Band satellite for subscribers.

o Admi that EchoStar competes with Multichaunel Multipoint Distribution Service
for subscribers.

s. Admit that EchoStar competes with Sateilite Master Antenna TV for}ubsmbezs.

6. Admit that EchoStar competes with Home Satellite Dish for subscribess.

1. Admit that EchoStar had the opportunity to bid on the ptosrammns and
distribution of sporting events with the National Football League.

é. Admit that EchoStar had the opportunity to bid on the programming and
disribution of sporting events with the National Basketball Association.

9. Admitthat_EachoStarhudﬂaeoppommitytobidontheprominamd
distribution of sporting events with the National Hockey League.

10.  Admit that EchoStar had the opportunity to.bid on the programming and
distribution of sporting events with Major League Bueball -

11.  Admit that EchoStar distributes its satellite TV equipment and service directly to
cunsumers through its dishnetwork.com website.

12.  Admit that EchoStar distributes its‘suellite TV equipment and service through the
retailers identified on its dishnetwork.com website.

4
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3. Admit that EchoStar distributes its satellite TV equipment and service dirﬁ:tly Q
* consumers through its 1-800-333-DISH (3474) toll-free number.

14,  Admit that, before the date that EchoStar signed an agreement to merge with (or
acquire) Kelly Broadcasting Systems, EchoStar knew that DIRECTV and Kelly Bmadcasting
Sysiems had signed a contract granting DIRECTV the exclusive right 10 distribute certain ethnic
programming supplied by Kelly Broadcasting Systems.

15.  Admit that, before the date that EchoStar signed an agrmeﬂttome with'(or
acquire) Ketly Brosdcasting Systems, EchoStar knew that Kelly Broadcasting signed an
agresment with DIRECTV under which Kelly Broadcasting had agreed to becore & saies agent
for DIRECTV.

16.  Admit that, on or before the date that EchoStar signed maﬁwnemtomergewhh
{or acquire) Kelly Broadcasting Systems, EchoStar knew that the lgteern:n! between DIRECTY
and Kelly Broadcasting could not be assigned or otherwise transferred by Kelly Broadcasting to
any competitor of DIRECTV.

Dated: August 7, 2000 Respectfutly submitted,
KIRKLAND & ELLIS

By ’M

Christopher J AHeck

777 South Figuerca Street
Los Angeles, CA 90017
(213) 680-8400

Anomeys for DIRECTV Entetprises, Inc., DIRECTV, Inc., DIRECTV
Merchandising, Inc., DIRECTV Operations, Inc. and Hughes Network Systems
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EXHIBIT ‘A’
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Page 1

Citacion _ Search Result Rank 1 of 1 Datzbase
10/5/97 DENVERPOST J0O1 CONEWS
10/5/97 Denv. Post JO1 '
1997 WL 13879313

Danver Post
Copyright 1897

Sunday, October 5, 1897
Busineas

ERGEN ON THE EDGE EchoStar's hopes for future riding on nose of satellite
Stephen Keating Denver Post Business Writer

Forty years ago this week, 4-year-old Charlie Ergen stood .
ocutside with his father near their heme in Oak Ridge, Tenn. Thay
watched Sputnik I, weighing no more than a grown man, tumble areound.
the earth every 96 minutes. S

The launch of the Soviet Union's satellite on Oct. 4, 1957, set
off the Space Race.

Since then, humans have walked on the moon and flown in space
shuttles. This past summer, a robot surveyed the surface of Mars.
This month, the plutonium-powered NASA spacecraft Cassini will head
toward Satuzrn.

Less dramatic, but as significant for life on Earth, Sputnik
kicked off the era of commercial satellites that now beam TV,
photo, data and telephone signals around the globe. Such
communications technology has shrunk the world and launched
billion-dollar businesses.

Charlie Ezgen, now 44 and chairman of EchoStar Communications
Corp., has reaped soms of that whirlwind, recantly landing on the
Forbes list of the 400 richest Americans - on paper.

The question is whether the satellite business will be Ergen's
undsing = for zeal.

This afternoon, Ergen and several hundred people associated with
his Colorado-based company will watch from Cape Canaveral, Fla., as
EchoStar's third communications satellice is scheduled to blast
into orbit atop an Atlas rocket.

With all the risks he continues to take, Ergen might as well be
strapped on top.

His company carries roughly $1.6 billien in debt and loses $300

Copr. @ West 2000 No Claim to ozig. U.5. Govt. Works
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initially for every new subscriber who buys ics pizza-sized
satellite-TV dish,

“OQur sleep test wouldn't be met with that kind of debt,"” said
Stanley E£. Hubbard, president of U.S5. Satellite 3roadcasting in St.
Paul, Minn., an EchoStar competitor. "1 don't think their debt
structure allows them to have any kind of blip in their business
plan.”

The naysaying only fuels Ergen’'s bravado.

"People have dismissed EchoStar as not being financially viable
for years,” he said lasc week at his company's headquarters at
Inverness Business Park. "They used to piss all over it. But now
people have to tell a story of how they're going to compete with
EchoStar.™ ’

Ergen and his 1,500 employees are tighting on many fronts to
capture customers. They have to battle USSB and its partner,
DirecTv, which is backed by General Motors. Then thsy confront
Primestar, which is owned primarily by cable-TV companies.

Also, there is the cable industry itself, with 65 million
subscribers and 525 billien in annual revenues to defend.

"Old, analog, rotting miles of cable,” said Ergen, as if tasting
something unpleasant. "Once you've experienced digital satesllite,
you're not rushing out to get cable."

In case you miss the message, Ergen concluded, "I don't like
cable.™

And cable doesan't lihﬁ him. The industry is'gearing up to offerxr
new digital channels that could make satellita service much less
attractive.

Ergen remains undaunted. - -

"You can't back down when the cable bully starts demanding your
lunch meney,”™ sald Ergen, dreased in typically casual clothes and
dancing arcund the balcony of his company's headquartera. "We've
got the public's support, to the extent they're educated about it. .
We're fighting a battle for the hearts and minds of consumers."” ,

EchoStar, though still a bit player in the pay-TV industry, has
gained momentum. It shocked the industry in the summer of 13936,
lowering the price of its satellite system from several hundred
dollars to 5199, plus programming. Competitors had to follow suit.
EchoStar had one of its beat months in Septsmber, adding 105,000
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few subsceribers for a total of B20,000. Though each new subscriber
costs EchoStar 5300 in equipment and marketing, keeping a customer
for five years represents revenues of $1,000 to $1,500.

EchoStar's stock, always volatile, has ticked up 33 in the past
two weeks o 5$524. "They're winning the business,” said Ted
Henderson, an analyst with Janco Partners in Englewcod.

But Henderson and others remain skeptical of Ergen's latest
gamble to provide broadcast networks to home satellite viewers.

It helps to understand what he's up against.

Satellite companies like EchoStar, Primestar, DirecTv and USSB
offer 100 to 200 channels of programming, wmany more than most
cable~TV systems. That's how they've attracted 5 million .
subscribers in just three years. -

But regulatory and technical hurdles have prevented satellite
firms from carrying broadecast networks like RBC, CBS, NBC and Fox,
or those channels’' local news and sports programming. :

That's a big problem. Seven out of 10 people who don't buy
satellite TV systems cite the lack of broadcast networks as the
reason, even though most can get those signals with basic cabls or
an antenna.

Ergen wants to change the game.

By launching EchoStar IIl teoday, and EcheStar IV next year, his
company could have the capacity to offer broadcast channels in the
top 20 markets, including Denver. Regulatory approvals and a second
satallite dish would be reguired, while Ergen would have to keep
the total price competitive with cable.

"If Charlie's right about the lecal chnnn.l issue and can pull
it off, he'll tap pent-up demand,” said Jimmy Schaeffler, an i
analyst with the Carmel Group in Carmel, Calif. '

If he's wrong, Ergen must still attract several million more
subscribers in the next few years to begin paying back $1.6 billion
in accumulated debt. Interest payments of $46 million come due next
year, with interest and principal ramping up to $1.3 billion by
2004,

»I put the company in the nose of a Chinese rocket,™ said Ergen,
referring to EchoStar's first satellite launch in 1995 by a Chinese
firm with an iffy track record. “We bet our company that pecple
want digital TV and we ware right. I'm willing to bet the company

Copr. © West 2000 No Claim to Orig- U.5. Gove. Works
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again on local signals.”

The two satellites, which together cost more than $500 million.
Foreign language programming, data services to the home and the
leasing of satellite space to busdinesses are all on tap.- The
Launches also provide insurance in case either of the two
satellites already in orbit fail.

Ergen, a former financial analyst for Frito-lLay belore forming
EchoStar with his wife and a friend in 1980, has found some support
on Wall Street.

EchoStar raised $575 million in debt and preferred stock over
the past four months, albeit at double-digit interest rates. This
came after EchoStar's proposed satellite merger with Rupert
Murdoch's News Corp. nosedived in May. The matter now is in federal
court. - o -

"We ware given up for roadkill in June,” said Ergen.; "Today, our
bonds are at an all-time high. Qur stock is double what it was.
Does that sound like the financial community thinks we're
committing harikari?” .

Whatever Ergen's future, ha’s going soclo for now.

Prior to the Murdoch venture, EchoStar turned down jinvestment
proposals by Sprint Corp. and US West, according to several
sources. Now, few suitors are lining up.

Ergen, who controls 72 percent of EchoStar's stock, claims the
company can succeed on its own by staying hungry.

"You're not looking at a parking lot full of Porschesa and
Marcedes,” he said. "We have major hurdles against us, financially
and operaticnally. We're not telling Wall Street or anyone else
that we're without risk as a company. We're not declaring victory."

TABULAR OR GRAPHIC MATERIAL SET FORTH IN THIS DOCUMENT LS NOT DISPLAYABLE

Caption: PHOTOS: EchoStar chairman Charlie Ergen stands on a balcony at
company headquarters under a model of EchoStar's third satellite, to be launched
today from Cape Carnaveral, Fla. The device is a key part of the direct-
broadcast-satellite company's strategy for competing with its cable- television
zivals. Stanley E. Hubbard, president of rival U.S. Satelliite Broadcasting: "I
don't think their (EchoStar's) debt structure allows them to have any kind of
:lip in their business plan.’' GRAPHIC: The Denver Posat/Jonathan Morsno
ZchoStar's gamble

, m=== INDEX REFERENCES -~---
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ERQOF OF SERVICE

1 ame employed in the County of Los Angtles, State of California. I am over the age of 18 and
.m:apmymﬂmwiﬂ:jnudm;myhuhmudd:ﬂsuTﬂ South Figueroa Street, 37 Floor. Los
Angeles, Californis 90017,

On August 7, 2000, T served the foreguing document described as FIRST SET OF REQUESTS
FOR ADMISSION OF DIRECTV ENTITIES AND HUGHES ELECTRONICS CORPORATION

TO PLAINTIFFS

T. Wade Weich, Esq. Mark A. Nadeau, Esq. Greg Kerwin, Esq.

T. Wade Welch & Associates  Squires, Sanders & Dempsey, LLP Gihson Dunn & Crutcher
2401 Fountainview, #2135 40 North Central Avenue, #2700 1801 California Street, #4100
Houston, Texas 77057 Phoemix, Arizona 85004 Denver, Colorado 30202
Fax: (713)952.4934 Fax:  (602) 253-8129 Fax:  (303) 296-5110
Phone: {713) 9524334 Phone: (602) 528-4000 Phone: (303) 293-5700

N Bywﬁuﬁumﬁcﬁmih.mednmm)liuad;boubu&xmbamfonhlbwem
this date. [ xm swure that service is presurned mvalid uniess the ransmission machine properiy
issucy & transmission report stating the transreission is complete and without error. -

[7] Bypltﬁ.ﬁsMs)ﬁsnthamldm#mmMnsﬂ
forth above and routing the envelope for pick up with Federal Express for overnight delivery.

M By placing the document(s} listed sbove in 8 sealed cnvelope with postage thereon fully prepaid,
in the United States mail st Los Angeles, California sddressed as set focth below. 1 am fantilise
with the firm’s practice of collection and processing correspondence for mailing. Under that
mcdaeitwmﬂdbcdepoaiwdwithﬂ:eu.s.potnlwviummtmd:ywiﬂ:pomged:n-m
fully prepaid in the ordinary course of business.

[1 !petsoml]ysuvedsuchenvelop:byhmdmdnpersmnmeaddnssml‘onhabove.

[X] (FEDERAL)Ideclare that [ am employed in the office of a member of the bar of this courtat
whese direction the service was made.

Executed Awgest 7, 2000, st Los Angeles, Ca

(Print Name)
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Actien No. 00-K-212

ECHOSTAR COMMUNICATIONS CORPORATION, et al.,
Plaintiffs,

v,

DIRECTY Enterprises, Inc., <. al.,

Defendsats. -

PLAINTIFFS' RESPONSE TO DIRECTV'S AND HUGHES' -
FIRST SET OF REQUESTS FOR ADMISSIONS

In accordance with Rule 36 of the Federal Rutes of Civil Procedure, Plaintiffs EchoStar
EchoStar Communications Corporation (“ECC™), and EchoStar
“EchoStar') rupondwneﬁndmunmﬁcw,h:.,

Satellite Corporation (“ESC"),

Technology Corporation (“ETC™) (collectively,

DIRECTV Enterprises, Inc., DIRECTY Mechandising, ioc., DIRECTV Operations, Inc., and

Hughes'' {collectively “DIRECTV™) First Set of Admissions as follows:
.

1. “Irrelennf'munsnouelcvamwthzmbjectmm:roﬁhis action and pot reasonably

calculntedtolndmthedimvsyof:dmim“bleevidmc&andu such outside the scope of discovery

pursuant to Rule 26 of the Federal Rules of Civil Procedure.

| Plaintiffs named “Hughes Network Systems” in their Complaint. DIR.EC,'F‘«r responded
that there is no such legal entity and that “Hughes Electronics Corporation™ is the propez pacty.

e, YRR e 1
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2 “Broduce” means make available for inspection and copying documents that are n
the possession, custody, of controi of Plaintiffs and that Plaintiffs could identify after a reasonable
search, at a place, date, and time mutually agreeable 1o counsel for all parties. The word “produce”
chould not be construed as an admission that any particular document exists.

mmmmmmmmw

1. EchoStar objects to DIRECTV's Requests for Admissions, including the definitions
and instructions, to the extent they: (3) contain questions which exceed the scope and requirements
of the spplicabl federal and local rules; (b) purport 1o require discovery oot provided for by these
rules, including, but not limited to discovery on subjects not at issue in this case; and (€) pmpon w
require discovery of documents and information protected from discovery by the attomey-client
privilege, the work product doctrine ot any other applicable privilege.

2. EchoStar objects to DIRECTV's deﬁ:ﬁﬁomtothnmm:ttheyminconsismt

withmcordinarymdmutomnymeanm;ofmchwordsmdpm

1. Admit that Charlie Ergen stated the fo!.lowingnnonboutchbcrs. 1997: "You
m‘tbﬂ@wmuubuummm‘mmw: as quoted in the
attached Deaver Post articie. (Exhibit A)

Angwer: _ 3

EchoSmadmitstbaﬂheOctobﬁS,laﬂ ediﬁonoftheDmvuPostd.oesamibmtbequoted
sentence to Mr. Ergen. However.asthntthcevenltha:isbeingreponed occurred approximately

mmeycarspriormthzdueofthqum foradmiuimB,EchoSmcmndlhﬂrmitmrdmy.

—— - —— —— -
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2. Admit that EchoStar competes with cabie for subscribers.

Apswer:

EchoStar objects that this request for sdmission is vague and arnbiguous, such that any
response given by EchoStar may be misleading in light of the objectionable request. Subject 1o the
_aforemmtioned objection, EchoStar responds as follows.

EchoStar admits that when PrimeStar was owaed by cable companies, EchoStar competed
indirectly with cahle (by vtrnu: of its PrimeStar ownership) for satellite subsctibers.. Now that
Primestar is owned by DIRECTV, EchoStar does ot compete dlrectly with ub]e for satellite

subscribers.

3. Adumit that EchoStar competes with C-Band satellite for subscribers.
Anywer;

Denied

a. m:mscmSmmmmudﬂ:Mulﬁchmdmmmimnmuﬁmsmm
subscribers. .

ADswer:

Denied.

5. Admit that EchoStar competes with Satellite Master Antennz TV for subscribers.
ARnswer:

Denied. -

| FCC000000263
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6. Adrnit that EchoStar competes with Home Satellite Dish for subscribers.

Answer;

EchoStar objects to this request for admission in that the term “Home Satellive Dish” is
undefined in DIRECTV's Requests for Admission and EchoStar cannot understand exactly what is
being asked. However, EchoStar does admit that it competes with DIRECTV and HUGHES forthe
sale and distribution of “satellite TV equipment,” as that term is defined in DIRECTV's Requests
for Admissions.

1. AdmitMEchoSmhadmcoppomnitywhidonthepmmminsnddim'buﬁon
of sporting events with the Nationzl Footbail League. ,

Angwer:

Denied.

s Admitthat EchoStar had the opportuaity to bid on the programming tnd distribution
of sporting cvents with the National Basketball Association.

Angwer:
Denied

_ 9. AdmitMEchoSufMtheopponunitywbidcnﬂanmgnmmin;mddimibnﬁon
of sporting events with the National Hockey League.

Apswer,
EchoStar admits that it submitted ane bid in 1995 for be 1999-2000 season, but was told by
the National Hockey League that DIRECTY had increased its payment to the Natonal Hockey

League in order o induce the National Hockey League to exctude EchoStar.

FCC000000269
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10.  Admit that EchoStar had the opportunity to bid on the pro ing and di .
of sporting events with Major League Baseball. programming and distwibution

Apswer:

Denied.

11.  Admit that EchoStar distributes its satellite TV equipment and service directly to
consumers through its dishnetwork.com webaite.

EehoStar admits thatit distributes very small quantities of satellite TV squipment mmd service

directly to consumers through its dishnetwork.com website.

12 Admit that EchoStur distributes its satellite TV equipment and service through the

retailers identified on its dishnetwork.com webdgite.
Angwer:
EchoStar admits that it distributes its saelli

identified on its dishnetwork com website.

te TV equipment and service through the retailcrs

13.  Admit that EchoStar distributes its sateilite TV equipment and service directly to
consumers through its 1-800-333-DISH (3474} toll-free number. )

Apswer: '

EchoStar admits that it distributes very smail quantities of its satellite TV equipment and

service directly to consumers through its 1-800-333-DISH (3474} toll-free number.

FCC000000270
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14, Admit that, before the date that EchoStar signed an agreement to merge with (or
acquire) Kelly Broadcasting Systoms, EchoStar imew that DIRECTV and Kelly Bma_ctcasthzg
Systerns had signed a contract granting DIRECTY the exclusive right to distribute certain cthic
programming supplied by Kelly Broadcasting Systems. .

Agswer:

Denied.

15. Adﬁtmmhfmmmm&hﬁmsipdmwm[mwﬁmg
uire Keumedc:sﬁn;Spm.EchoSmmanAHmemmwmw
ﬁmn&mmwmmammmwmmm.mw@rnm.
Answar: )

Denied.

i dm-ﬂntEnhoSnrsipedangmentmmagewith
16. Admit that, on or before the pigvordh Dm;Cerd

ire) Kelly Broadeasting Systems, EchoStarknew
g:u?m could not be assigned of otherwise transfemmed by Kelly Brosdcasting 1o any
competitor of DIRECTV.

Apswer:
Denied.

FCC000000271
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Submitted this _§  day of _Se/ ,772; /é , . 2000.

T. WADE WELCH & ASSOCIATES

T Wade Welch

2401 Fountainview, Suite 215
Houston, Texas 77057
(71319524334

(713) 952-49%4 (fax)

SQUIRES, SANDERS & DEMPSEY LL.P.
Mark A. Nadeau

40 North Central Avenue, Suite 2700

Phoenix, Arizona 85004 '

{602) 528-4000

(602) 253-8129 (fax)
ATTORNEYS FOR PLAINTIFFS

Plaintiffs’ Address: _

David K. Moskowitz, Esq.

General Counsel and Vice President

EchoStar Commupications Corporation

EchoStar Sateilite Corporation

EchoSte Technologies Corporatioa

. 5701 S, Santa Fe
Littieton, Colorado 80120
=
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CERTIFICATE OF SERVICE

1 hereby centify that on this the £ day of ,_S_'%QZéﬂﬁ , 2000, 2 true and

correct copy of the foregoing has been forwarded via U.S. Mail to the following attorneyi(s) of

record, in accordance with the Federal Rules of Civii Procedure:

Bruce A. Featherstane, Esg.
Iohn A. Desisto, Esq.
Feathersione Desisto LLP
600 17th Street, Suite 2400
Denver, Colorado 80202

Jeffrey S. Davidson -
Alexander F. MacKinnon

Kirkland & Ellis

777 South Figueros

Los Angeles, California 90017

Latham & Watkins
505 Montgomery Street, Suite 1900
San Francisco, California 9411 1-2562

Aftorneys for DIRECTV and HUGHES

Gregory J. Kerwin, Esq.

Gibson, Dunn & Crutcher P .

1801 California Stroet, Suite 4200

Denver, Colorado 20202-2641 -

James R Loftis, I -
Gibeon, Dunn & Crutcher LLP

1050 Connecticut Aveaue, N.W.

Washington, D.C. 20036

Attorneys for Thomson Consumer Electroujes
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KIRKLAND & ELLIS

PARTNERENIPS INCLUDING PROPILSIONAL CORPORATIONS ' ' I

77T South Figueroa Strest
Los Angeies, Caitiornia 90017
Chostopher J. Heck ' 213 SU0-8400 Facaimit: !
To Cas Wter Directly: 213 880-8500 3‘
.{213) 8808454 s L

ehoaiopher_heck(Rla.kimklang.com

September 21, 2000

Ross W. Wooten, Esq. ' !
T. Wade Weich & Associates ‘ :
2401 Fountainview, Suite 215
Houston, Texas 77057

Dear Mr. Wooten:

This letter follows up on the phone call ] made to you on Tuesday, Septernber 19, 2000,
which you have not returned. -

P ey

We have received EchoStar's responses to DirecTV's First Set of Reguests for
Admission. We note that, although the Proof of Service states that the Requests were sent by
mail on September 8, 2000, and are accompanied by & letter from you dated September 8, 2000, b
neither this office aor Featherstone DeSisto received these responses until September 15, 2000.

Thomson's counsel didn't receive its copy of the responses until September 18, 2000.

Ip any case, EchoStar's responses to the first two requests for admission are deficient.
Request for Admission Number One asks EchoStar to admit that Charlie Ergen was accurately
quoted in the reference to the Denver Post article. The mere fact that the event being reported
occurred approximately three years prior to the date of these requests does not justify EchoStar's
failure 1o respond. Did anyone ask Mr. Ergen if he was quoted correctly? Rule 36 would sesm
1o require that, at the very least, as part of the reasonable inquiry EchoStar must make before

Chicago London ‘ ' New York ‘ washington §.C.
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KIRKLAND & ELLIS

Ross W. Wooten, Esq:
September 21, 2000
Page 2

stating that it can neither admit nor deny a request to admit. Your response reveals no such
1nQuiry.

EchoStar gives an evasive non-response o Request for Admission Number Two, which
straightforwardly asks EchoStar to admit that it competes with cable for subscribers. EchoStar
responds that it does “compete directly with cable for satellite subscribers.” This response does
not fairty meet the substance of the request. DirecTV asked whether or not EchoStar campetes
with cable for subscribérs, regardless of whether the subscriber in question currently subscribes
1o cable or to sateilite TV service. Moreover, EchoStar’s objection that this request is someliow
“vague and ambiguous” is not plausible. After all, Requests for Admission Three, Four, Five
and Six are stated in exactly the same form as this Request for Admission, Number Twao, yet,
curiously, there was no “vague and ambiguous™ objection to these.

Please advise me by no later than the close of business oz Monday, September 25, 2000,
as 10 whether you will supplement these responses by doing the reasonable inquiry required in
response to Request for Admission Number One and by straightforwardly admitting or denying
Request for Admission Number Two as it is stated. IfI do not hear from you by then, DirecTV
will file a motion to compel further responses before the Magistrate.

If you have any questions, please do not hesitate 1o call.

CIH:dre
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nttail-l"-ssttlsul
P TI‘!EPORT b3 1)
SESRBKAANRANSERERESEN

TRANSMISSION OK

TX/RE NO 4487
GONNECTION TEL D1#002N1TLIBSZAI04N
SUBADDRESS
CONNECTION ID WELCE AND ASSOC
ST. TIME 08/21 L4:51
USAGE T 00'57?
PGS. 3
RESULT oK
KIRKLAND & ELLIS
Fax Transmittyl
777 Sauth Figusroa Street
Los Angeles, CA 80017

Phone: (213) 880-3400
Fax: (213) 830-8500

PmMmmlﬂmlmmlanm

THE INFORMATION CONTAINED IN THIS GOMMUNICATION IS CONFIDENTIAL, MAY BE
ATTORNEY-CLIENT PRIVILEGED, MAY CONSTITUTE INSIDE INFORMATION, AND 1S INTENDED
ONLY FOR THE USE OF THE ADDRESSEE. UNAUTHORIZED USE, DISCLOSURE OR COPYING

IS STRICTLY PROHIBITED AND MAY BE UNLAWFUL.

{F YOU HAVE RECEIVED THIS COMMUNICATION IN ERROR,
. PLEASE NOTIFY LIS IMMEDIATELY.AT:

{213) S00-3400.
To:. ) Ross W. Wootan, Esq. From: Christopher J. Heck
Company: -T. Wade Weich & Associates Fax & 213-880-8500
Fax #: (713) 524994 Direct 8: {213) 880-8454
Direct #: (713) 9624334 Date: Septamber 21, 2000
Pageus: 2 (Inchuding this cover sheet)

Message:
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T WADE WELCH & ASSOCIATES

ATTORNEYS AT LAW
2401 FOUNTAINVIEW, SUTTE 215
HOUSTON, TEXAS T7057
(N3) 9524334
FAX (715) 9324994

ROSS W. WOOTEN
September 14, 2000

VIA FACSIMILE & U.S. MAIL

John A. DeSisto, Esq.

Featherstone DeSisto, LLP

600 17th Street, Suite 2400 :
Denver, CO 80202 - ~ N

RE:  Case No. 00-K-212; EchoStar Communications Corp., et al. v. DirectTV, etal.,
United States District Court, District of Colorado.

Dear Mr. DeSisto:

Enclosed please find "Plaintiffs’ First Amended Responses to DirecTVs and Hughes’ First
Set of Requests for Admissions™.

If you have any questions, please do not hesitate to contact me,

ftpp
Enciosure ! :
e
Bruce Featherstone Daniet Wall
Jeffrey S. Davidson ) Gregory ]. Kerwin
Alexander F. MacKinnon =~ James R. Lofts, T
_ J. Thomas Rosch
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 00-K-212

ECBOSTAR COMMUNICATIONS CORPORATION, et al,
Plaintiffs,

v.

DIRECTYV Eanterprises, Inc., ot. al.,

Defmdnits. ' _ 2

PLAINTIFFS’ FIRST AMENDED RESPONSES TO DIRECTV’S AND HUGHES’
FIRST SET OF REQUESTS FOR ADMISSIONS -

In accordance with Rule 36 of the Federal Rules of Civil Procedure, Plaintiffs EchoStar
Satellite Corporation (“ESC™), EchoStar Communications Corporation (“ECC™), and EchoStar
Technology Corporation (“ETC”) hereby serve their amended responses to Defendants DIRECTV,
Inc., DIRECTV Enterprises, Inz., DIRECTV Meschandising, Inc., DIRECTV Operations, Inc., and
Hughes'! (coliectively “DIRECTV™) First Set of Requests for Admissions (the “Requests”). |

DiaintifSs resate their objections to DIRECTV's Requests as stated in PIeiziily criginal

r&spmu,.'mdspedﬁuﬂymcommﬁWobjuﬁouuiffunymhm Plaintiffs do not

'\ Plaintiffs named “Hughes Network Systems” in their Complaint. DIRECTV responded
that there is no guch legal entity and that “Hughes Electronics Corporation is the proper party.

FCC000000280
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1. Admit that Charlie Ergea stated the following on or about October 5, 1997: "You

can't back down whea the cable bully starts demanding your lunch money," as quoted in the
attached Denver Post article. (Exhibit A)

Amended Answer:
After conducting a reasonabie investigation, Plaintiffs cannot verify that Mr. Charles Ergen
made the statement that is attcibuted to him in the October 5, 1997 Denver Post Article, and so

therefore Plaintiffs deny this rgquest for admission.

2. Admit that EchoStar competes with cable for subscribers.

Amended Answer:

Plaintiffs object that this request for admission is vague, lmbiguc;u.s. and contains mmfﬁc:ént
in.formation..suchthatanyresponsegivmby?lainﬁﬂ'smaybemisludinginligmofﬂae
objectionable request. Subjoct 1o the aforementioned objection, Plaintiffs espond as follovs.

Plaintiffs cannotﬁiﬂ?rwpondmthisrequataitinvolvesaqusﬁonofﬁctmdloumixed
question of fact and law, which is for the Court and/or jury to decide. Whether or not Plaintiffs
compete with “cable” depends on how the Court and/or jury determine the relevant product and
g;agraphicalmarmmdmﬂmdcpmdonavnﬁetyofothﬂﬁmmmchulouﬁon.oﬁaings.
etc. Thmisnotenoughinfomaﬁoninmismqustwhichwould allow Plaintiffs to admit or deay,

and so Plaintiffs deny this request for admission.
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3. Admit that EchoStar competes with C-Band sateilite for subscnbm
Amended Apswer:
Plaintiffs object that this request for admission is vague, ambiguous, and contains insufficient
information, such that apy response given by Plaintiffs may be misleading in light of the
objectionable request. Subject to the aforementioned objection, Plaintiffs deny this request for

admission.

4. Ad:nittha:EchoSurcompctﬁwithMulﬁchannelMulﬁpointPisuimﬁoﬁSaﬁce for
subscribers.

Amended Answer:

Pmob,mmmmmmm@nnmmmum and contains insufficient
information, such that amy responsc given by Plaintiffs may be misleading in light of the
objectionable request. Subject to the aforementioned objecnon. Plaintiffs deny this requeﬂ for

admission.

s.  Admit that EchoStar competes with Sateltite Master Antenna TV for subscribers.

Amended Answer:

Plaintiffs object that this requﬁtﬁoradmusxomsvague. ambiguous, mdoonuins insufficient
information, such that any response given by Plaintiffs may be misleading m light of the
objectionable request. Subject to the aforementioned ob;ecnon. Plaintiffs deay this request for

admission.
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Submitted this_ 5 day of LA 2000,

Plaintiffs’ Address:
David K. Moskowitz, Esq.
General Counsel and Vice President

EchoStar Communications F:orpornﬁon

EchoStar Satellite Corporation
EchoStar Techmologies Corporation
5701 S. Santa Fe

Littleton, Colorado 80120

T. WADE WELCH & ASSOCIATES

T. Wade Weich

2401 Fountainview, Suite 215
Houston, Texas 77057

(713) 952-4334

(713) 952-4994 (fax)

SQUIRES, SANDERS & DEMPSEY L.L.P.
Mark A. Nadeau

40 North Central Avenue, Suite 2700
Phoenix, Arizona 85004

(602) 528-4000

(602) 253-8129 (fax)

ATTORNEYS FOR PLAINTIFFS
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CERTIFICATE OF SERVICE

1 bereby certify that on this the fjﬁ day of Oc'folgl’/ ___,2000, a true and

cotrect copy of the foregoing has been forwarded via U.S. Mail to the following attorney(s) of

record, in accordance with the Federal Rules of Civil Procedure:

Bruce A. Featherstone, Esq.
- John A. Desisto, Esq.
Featherstone Desisto LLP
600 17th Street, Suite 2400 .
Denver, Colorado 80202 -

Jeffrey S. Davidsen
Alexander F. MacKinnon
Kirkland & Ellis

77 South Figueros

Los Angeles, Californis 90017

J. Thomas Rosch

Attorneys for DIRECTV and HUGHES

Ooon, Dunn & Crutcher LLP
1801 California Street, Suite 4200
Denver, Colorado 20202-2641

Gibson, Dunn & Crutcher LLP
1050 Comnecticut Avenue, N.W.
Washington, D.C. 20036

Attorneys for Thomson Corsumer Electro

&

Ross W. ‘Wooten
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EXHIBIT §
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T.WADE WELCH & ASSOCIATES
ATTORNEYS AT LAV
2401 FOUNTAINVIEW, SUTTE 215
ROUSTON, TEXAS 77087
{713) 983ui334
PAX (713) 951.49%

FACSIMILE TRANSMITTAL COVER SHEET
457

DATE: Qetober 5, 2000

THE FOLLOWING TRANSMITTAL IS ADDRESSED TO:

TO ‘ Company Fax Nymber
Jahn A Desisto Festherstons Desists LLP - | 303-626-T101 -
Eric C. Liebler Kirkland & Ellis 213-680-8500

THE TRANSMETTAL IS BEING SENT FROM:
NAMKE: Roas W _Wooten
RE: Echostar v DivecTV. &3l

TOTAL NUMBER OF PAGES (INCLUDING COVER SHEET): ]
MM‘E -

IF¥ YOU DO NOT RECEIVE ALL THE PAGES OR IF ANY ARE UNCLEAR, PLEASE
NOTIFY THE OFFICE AS SOON AS POSSIBLE AT (713) 952-4334.

The information contnined ia this (acyimile it sttornay privileged and cositdential Information inteadad for
the uss of the mdividual or entity hamed sbove. If the reader of thix wessage {3 zot tha Intrnded recipisat,
you ars harehy norifled that axy dissemisation, distribwtion or copy of this communication is seristly
prohibited and will ba considared us u tertions intcrfarsace in sur sonfidentie! busincm relationships. If you
bave recaived this communication [n error, plaase immwdiately sotify ss by telephoas mnd retarn the original
matsngs ts W at {he above sddves vin the U.S. Postal Service. Thank you.

i
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T WADE WELCH & ASSOCIATES
ATTORNEYS AT LAW
" 2401 FOUNTAINVISW, SUTTI 213
 HOUSTON, TEXAS 77057

CT13) 9320334
PAX (713) 9524994
NOSS W, WOOTEN
October §, 2000
VIA US. MAIL
John A_ Desisto, Bsq. Gregory ], Kerwin, Bsq.
Pestheratens Desisto LLP . ' Gibson, Duon & Crueeher LLP .
600 17th Styeet, Suita 2400 B 1201 California Stroet, Suite 4200 .
Denver, Colorade 30202 Denver, Colorada B0202-2641 )
Eric C. Liebeier, E2q. James R Loftis, I, Esq.
Kirkland & Bllis Gibson, Darm & Crutcher LLP
777 Somh Figusroa 1050 Commecticut Avenus, N.W. -
Los Angeles, Californis 90017 ‘Washington, D.C. 20036

RE: Cass No. 00-K-212 Echostar Communications Carp., et al. v. DivectTV, ctal.

 Dear Counsal.

BymvmmﬁﬁqumﬂmOmbG4,2000,Pl¢tﬁffsdidndm¢wmlm
wdwmmmnm’wmmsrusaofmmhm&mhmm.
m&eOmba4mumummesmmmmnﬂmﬂm
smended responses. T have enclosed & oorrected copy. -

Eyouhvclnymm@ndww call.

Enclosurs
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T riR CIAT-INTOND JEIITD LY AND ASSOC Nl g

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 00-K-212
ECHOSTAR COMMUNICATIONS CORPORATION, et. al,
Plxintitls,
v,
DIRECTV ENTERPRISES, INC,, et al, .

Defendants.

PLAINTIFFS’ FIRST SUPPLEMENTAL RESPONSES TO DIRECTV'S AND HUGHES?
FIRST SET OF REQUESTS FOR ADMISSIONS

In aceordance with Rule 36 of the Federal Rulcs of Civil Procedure, Plaiptitfs EchoStar
Sl;al!ita Corporation (“ESC™), BehoStar Cammunjcations Corporation ('ECC), and EchoStar
TmhmhgwapwaﬁmthMmMmhmmnlu;pmabmu
DRECTV, Inc.. DIRECTV Buterpeises, Inc, DIRECTV Marchandising, Inc., DIRECTV
Operations, Inc., and Hughes™ (callectively “DIRECTV™) Firat Set of Requests for Admissions (the
“Requests”).

' Plaintiffs restate theit objections to DIRBCTV's Requests as stated in Plaistith originsi
mpmﬂ-mdlpodﬁuﬂrmmﬂhouobjocﬁomnifﬁulymmdhm Plaintiffs do not
intend to alter their original responses to DIRECTV"s First Set of Requests for Admissions, except

as supplemnented below.

o mmﬁﬁmd"ﬂuwuﬂmSym-'hMCm@L’Dmrwmdd
that there is no nnhhﬂmﬁwﬂmn“ﬁushsm@:ﬂuc«pomw l!tlp‘mpwrpln'y.

i

—_—
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FIRST SUPPLEMENTAL RESPONSES
IQFIRST SET OF REQUESTS FOR ADMISSIONS

1. Admit tiat Charlie Ergen stated the following on or about October 5, 1967: "i’ou

can't back down when the cable bully starts demanding your hmch money,” as quoted in the
attached Dexrver Poat articls. (Exhibit A)

Supplansitsl Aaswer;
Aftar conducting a reasonable investigation, Plaintitfh carmot verify tha.tM.r Charles Ergen
made the staternent that i attributed to bim in the October §, 1997Dmvu?onA:ﬁq!e’.mdio
thercfore Plaintiffs derry this request for sdmission.

2. Admit that EchoStar competes with osble for aubscribers, -

Supplemental Anrerer: .

Plintiff object that this request for adzoission is vague, ambiguous, and contains insufficient
infmmﬁmmhmnmyrspmuﬂvuhyPuhﬁﬂmbcmhludinghﬁgmo(m
objecticnable request. Subject to the aforementionad objecrion, Plaintifs respond as follows.

Plaintiffs cannot fairly respond to this request as it irvolves a question of fact and/or a mixed
question of fact xnd law, which 1 for the Coast and/or Jury to decids. Whethar or not Flaintiffs
compete with “cahle™ depends on how the Court andior jury determine lhe relevant product sod
znpmhicﬂmmwmdubpmdwavﬁaydmmm“baﬁmom;&
elc. Thmismtmu;hinﬁnuﬁoninthismutwﬁchwuldaﬂewPhindmwadmhurdm;.
and so Plaintis dexy this request for admission.

2
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3. Admit that EchoStar competes with C-Band satellite for subsceibess.

Sbeplements] Apswer:

Plaintiffs object that this request for admisvion is vagoe, ambiguous, and contains insufficient
information, such that any response given by Plaintifh msy be mislesding in light of the
objectionable request. Subject 10 the aforemcnitioned objection, Plaintiffs deny this request for
admission

4 Admit ther EchoStar compotcs with Multichannel Multipoint Disribution Service for
subacribars.

Supglanental Apswer;
Plaintiffs cbject thal this request for admigsion is vague, smbiguous, and containg insuificient

infomaﬁon.mchthﬂmympomﬁveubyﬂinﬁfhmybemislud!uinﬁﬂncfm
ubjndonahhnqm'swjuzmﬁuﬁomﬁmdothPwdmywmqmbr

imiesi

s, Admit that BchoStar competes with Sstellite Master Antenaa TV for subscribers.

Supplsmental Apswer:

Plaintif object that this recquest for admission is vagus, arpbiguous, end copteina insufficient
information, uehﬂmuymponuﬁvmbyﬂ:inﬁﬁmayhcnﬁﬂudhghﬁgh:oﬂhe
objeccionsble request. Subject 1 the aforementioned objection, Plalnwifls deay this requost for
admission.

g
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Submitted this

Plaintiffs’ Address:

David K. Moskowitz, £sq.

General Counsel and Vice Prasident
EchoStar Communicstions Corporation
EchoStar Satellitc Corporation
BehoStar Technologies Corporation
5701 5. Sz Fe

Littleton, Coloredo 80120

day of dc%,ée -

S
- [P

2000.

T. WADE WELCH & ASSOCIATES

T. Wads Weich :

2401 Fountainview, Sulte 213
Houston, Taxas 77057

(715) 9514334

(713) 9524994 (fix)

SQUIRES, SANDERS & DMSEY L.L.P.

Mark A, Nadagu

40 North Ceatral Avenas, Sute 2100
Phoenix, Arizona 85004

(602) 528-4000

(602) 253-8129 (fax)

ATTORNEYS FOR PLAINTIFFS
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1 hereby certify that on this the 5ﬁda'yof 0“7{.’4'/ 2000, a true and

cotrect copy of the foregong bas been forwarded via US, Mall o the following actomey(s} of

mord.inmordmcew‘nbmelemﬂuofClvﬂW:

Tohn A. Degisto, Eag.
TFeatherstone Desisto LLP
600 17th Strest, Suite 2400 o
Denver, Colorado 80202

Jeffrey S. Davidson
Alexander F. MacKinnen
Xirkisnd & Bllis '
777 South Figueroz

Los Angeles, Califomis 90017

1. Thomas Rosch

505 Montgotmnery Street, Suitc 1500
San Francisco, California 94111-2562

Attorneys for DIRECTV aad BUGHES

Gregory ]. Kerwin, Exq.
Gﬂ:un.Dw&&mhdLLl’
1801 Califormia Swoet, Suite 4200
Dextver, Colorado $0203-2641

Jumnes R Loiftis, 111

Gibson, Durm & Crutcher LLP
1050 Connecticut Aveaus, NW.
Washington, D.C. 20036

X,
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