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MOTION TO DETERMINE SUFFICIENCY OF PLAINTIFFS'
RESPONSE TO REQUEST FOR ADMISSION NO. 2

"Sometimes the facts speak for themselves. Here, the absurdity of EchoStar's continued
efforts to avoid admiting that it "competes with cable for subscribers” is revealed simply by setting
mmmogmmmmwmmm»@mmﬁmwm:

DIRECTV: Do you compete with C-Band satellite for subscribers?
EchoStar:  No.'
DIRECTV: Do you competz with Multichanne! Multipoint Distribution Service for subscribers?

EchoStar; No.?
! See Ex. 2, a3,
2 Seeid
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DIRECTV: Do you compete With Satzilite Master Antenna TV for subscribers?
EchoStar  No.? | |

DIRECTV: ' Do you compete with cable for subscribers?

EchoStar:  [can'tsay. That question is vague and ambiguous.*

‘DIRECTV: How can it be vague and ambiguous? The question is practically the same as the
thmprewouson:s

EchoStar:  Well, then, they are vague anu ambiguous, too.*
DIRECTV: How is it vague and ambiguous?
EchoStar:  We compet in several different markets and/or m.lb-mhcts.‘

DIRECTV: Id;dn&ukyuuthnljuawmtwkmwﬂywcompmwuhabhfarsubsnhmm
any of those markets,

EchoStar: mmmmmdwwmma&m&umﬂu
prodmts,pmductcomponenﬁmcsorsﬂviccmponmoﬁuedbymh
market/sub-market participan:.

DIRECTV: I dido't ask you about the nature, extent and relevancy of your competition. My
question is this; Do you compete with cable at all for subseribera?

EchoStar: WheanneSurwuownedbyuble compenies, we competed indirectly with cable
for saralltze suhacnbm

DIRECTV: Ididn%askmabomwhmthecabhmmpmiuownedPﬁmSm.Ringw.do
you compete with cable for subscribeis?

} Seeid

4 Seeid

* SeeEx. 5,at3d.
¢ Sec Opp. at 4.
7 See id

} SeeEx.2,atd.
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EchoStar,  We do not compete directly with cabie for satellite subseribers.’

. DIRECTV: 1didn't ask about competmon for satellite subscribers. Do you compete w:th cable
for any subscnbm"

EchoStarr  We do not compete with cable for the sale of DBS receivers or an}ennur.“’

DIRECTV: [didn't ask about the sale of DBS receivers or antennas. Do you compets with cable
far subscribers?

EchoStar,.  We do not compete with cable for retail outlet customers, !

DIRECTV: 1 didn't ssk about retail outlet customers. Do you compete with cabie for any
subscribers? ’

EchoStar; Wedonmmwiﬂiubleformmthumnm'pused“byuhhlimau

DIRECTV: I didnt ask about "non-passed” customers. Doyouwmpet:Wiﬂlclhleﬁormy
subscribers?

EchoStar; Wem%ﬁﬂpﬂmﬁueﬁdmem:how&mDBSisbmthmublcinmg
respects.

DIRECTV: That doesn't answer my question. Do you compete with cable for subscribers?
EchoStar.  We are DIRECTV's closest competitor.

DIRECTV: I didn't ask who was your closest competitor. I just want to know if you compete
with cable for subscribers.

EchoStar: [ don't understand what you mean by "m.“"

? Seatd

1o See Opp. at 4.
¥ Sae id

2 See id

B See id at 6.
* See id

15 See id a7,
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¥ FCC000000094

Ll

FOR PUBLIC INSPECTION




DIRECTYV:

" EchoStar:

DIRECTV:

EchoStar:

DIRECTV:

EchoStar:

DIRECTV:

EchoStar:

DIRECTV:

EchoStar:

DIRECTV:

" EchoStar:

You bave talked about who does and does not compets with you eight times in this
conversation, How can you not understand what the word "compete” means?

Youhavebtcll me theprec.;ise prodmtand geographic market to which you are
referring.'®

My question is not restricted to any specific market Do you compete with cable for
any subscribers at all?

lcanndtfairljmmthgqunsﬁon. It involves a question of fact and/or a mixed
question of fact and law.

That's not sy feason not to answer.
Your question is ultimately for the Court and/or the jury to decide, ™
‘Whils that may be true, you still have to answer the question, .

Iumotmit ninvolvuawmplexqusﬁmmnisnthcmhénofthis
entire Litigation.”® '

1 agres it goes to the very heart of the litigation. Nowpiasemmqusﬁm
I cannot answer it. The question will require expert testimony. >
That doesn't matrer. Please answer the question.

1 cannot answer It

This conversation reveals more than evasiveness; it reveals EchoStar's awareness that if it

now admits — as it has mwoﬁnhhm—&nitmpgmmmhmmcwmin '

16 Seetd ars.
V See Ex.5,at2.

1 Seeid

¥ See Opp. at 2.
® Seeid at 5.
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this case are over. Tha, howevu,l'ii not a basis for refusing t respond to 2 simple and
straightforward request fo admission.

EchoStars Rule 36 arguments are also baseless, and casily disposed of. Its Opposition
suggests that RFA No. 2 is patently vague and um!:iguous in its use of the word "compete,” and that
it raises countless complex issues that EchoStar is unable to sort through. Oppositionat3. These
are meritless, as other statements in EcboStar's own responses apd in its Opposition demonstrate, In
addition, EchoStar's Opposition raises another new objection: tlnt 1: needs more discovery and
expert testimony to answer this question. But EchoStar waived any such objection by failing to raise
it in fts initia! responses. That objection likewise fails on the meriss.

' ARGUMENT
Al EchoStar's Belated Efforts To Make This RFA Appear "V@" By Claiming It

Doesn't Understand What " Compete™ Means And By Injecting S!de Issues Should Be

Rejected,

"As DIRECTV's motion pointed out, EchoStar's Responses or Amended/Supplemental
Responses nowhere identify a single term or concept in RFA No, 2 that was vague or ambiguous, nor
did either document provide u.ny explapation for how:he RFA was a'.llegedly vague or ambiguous.
Motion st 7-3. EchoStar's Oppositicn affers no explanation o excuse for its Cailure either to make
the required specific objections or to explain them, as the Rules and caselaw require. Instead,
EchoStar tri:g to belatedly justify its vaguetiess objection by implausibly suggesting that the term
"compete” is so vague 23 to preciude a responsc and by injecting numerous irrelevant side issues.

The Court should reject these arguments.

N FCC000000096
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.. EchoStar's initial Responses, including its response to Request No. 2, reveal that it knows
- what jt means to 'c;ompete." As DIRECTYV pointed out in its Motion and in its meet-and-confer
comespopdence,?' EcboStar denied RFAs 3, 4 and § cleanly, without objection, even though each
request used the term “competc” and was framed almost identically 10 RFA No. 2. EchoStars
Opposition does not even Iry to explain this obvicus incongruity.Z Additionally, EchoStar uses the
term "compete” on three more ocmsionsininOpposiﬁun.againben-lyin;thnitmdmdsﬁm
well what the term means.® And as DIRECTYV pointed out in its pending motion for surmary
judgment, EchoStar's own Vice President testified in & declaration under oath before the FCC that
EchoStar competes directly with cable operators for subscribers. See Full Appendix in Support of
Motion for Summary Judgment, Ex. B at 42. Indced, despite its objection about vagueness and
 ambiguity, EchoStar stated in its original answer to RFA No. 2 itself: "EchoStar does not compete
directly with cable for satellite subscribers.” Alﬂxoughﬁsmpomdidmmmeqmdon
asked, it discredits amy objection that the term "compete” in the RFA is vague. Given thesc prior
statements about how it competes, EchoStar cannot now switch gears and claim that it is unabie w
answer a simple question about whsther it competes with cable.

In both its response and its Opposition, EchoStar has also volurseered all kinds of

nodrespansive information to-avoid the substance of the question. For example, in its original

2 See Motion a1 2-3, Ex. 3.

B Nor does EchoStar sttempt to justify or defend its beleted effort to add "vague and
ambiguous” objections to its Amended/Supplemental Responses when none appeared io its
initial R

B See Opposition at 4 ("[Clable providers do not sell DBS satellite receivers or antennas,
s0 EchoStar does not compete against cable in that respect™); id ("EchoStar obviously does
not compete with cable for retail outlet customers™); id ("[Blecause cable is only sold to
homes 'passed’ with cable lines, EchoStar does not compete for ‘non-passed’ custorners”).

4
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response, EchoStar only addrcssed competition for sateilite subscribers, an issue neverﬁ:enﬁoned in
the request.  This was a bad-faith evasion probibited by the Rules, See Pools ex rel. Elliort v
Textronm, Inc., 192 FR.D. 494, 499 (D. Md. 2000) ("Rule 36 expressly permits a party to ‘qualify an
answer, bur only ‘when good faith requires.”). What EchoStar is really attempting to aceomplish by
this ismdodgeaddmsaingthespeciﬁcmmcfthereqm The Rules prohibit such cvasions. See
Herrerav. Scully, 143 F.RD, 545, 549-550 (SDN.Y. 1992) (a response to a request for admissiog
thmma.kﬁ.anevasive answer — Le., mthndocsmtadmitmdcnythcspeciﬁcmmrequcmd—
is inadequate); see also Jaffe v. Grant, 793 F2d 1182, 1190 (11th Cir. 1986) (censuring party for
noaresponsive, wasivemdlmnmpleﬂemwmmmqumfondmiﬁﬁm). .
Mwm“maﬁhmmmmwswsqwﬁm' Rather than
addressing the substance of RFA No. 2, EchoStar raises irrelevant side jssues, injecting tangeatial
informuﬁontomtcfalscmbig\ﬂty. For cxample, EchoStar claimns that it "competes in several
different markcts and/ar sub-markets.* Opposition at 4, Interesting o3 this may be, it does not
- address DIRECTV's request for admission. The pertinent question — and the one that EchoSiar _
dodges — is whether EchoStar competes with cable in any of those alleged markets and/or sub.
markets. EchoStar also states that *[t]he asture, extent and relevancy of such competition varies”
depending on cerain factors. Jd Again, DIRECTV did not ask about “the nanae, @ctent and
relevancy” of EchoStar's competition with cable for subscribers.® Nor did DIRECTV inquire about

H hdead,thzmmm@nlcvancyoftheeompeﬁﬁonbetww&hﬁmmdubk
presupposes that such competition exists. If EchoStar believes that the "nature, extent and
relevancy'ofcompetitionwithublcisimmnanr,itmusthavealrudydemmimdthztit
does in fact compete with cable for subscribers.

-
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"ﬂrpreclseprodn:torgoogmphzcmarkets ol 'Daerequ:sthadnosuchhmxmnom, which EchoStar
" tried to add for the ﬁ:sttunem;ts Opposmon None of these i :ssuasmsed by EchoStar relates to the
question that DIRECTYV asked: whether there is any competition with cable for .-.ubscribcra.
EchoStar's Opposition goes on to obscrve that, because cable providers do not sell DBS
equipment and do oot sell their product in retail outlets, EchoStar does not compete with cable in
those two respects. Opposition at 4. Neither of these newly-minted observations tppeared in any of
EchoStar's responses to RFA No. 2. More impogtant, DIRECTYV did not ask whether EchoStar
competed with cable for sale of DBS equipment; such & question would be ridiculous. Nor did
DIRECTYV ask whether EchoStar competsd with cable for retail outlet customers. DIRECTV only
asked whether EchoStar competed with cable for subseribers t all. In sum, none of these
obsewaﬁonsbyEchoSnraddmmﬂ:espedﬁcmmofDIRECfV'suqm Rather, they all
ammptmmidth:quuﬁonandtocompumttﬁsdimssinnwi&npuﬂuoﬁ issues. This Count
should discegard them. Ses Hervera, 143 F.R.D. at 549-550; Jagfe, 793 F 2d at 1190,
B. EchoStar Dves Not Need Additional Discavary or Expert Testimony to Answer RFA No. 2.
EchoSurmwchimsthatithasmtiuhad enough discovery to answer the simpie question
of whether it competes with cable, and that it amticipates designating an expert These new
objections are frivolous. EchoStar did not raise themn in either its initial or supplementsl responses
and they are, therefire, waived. See Motion at 5-6; Pham v, Hargford Five Ins. Co., 193 F-R.D. 659,
66162 (D. Colo. 2000); Baker v. Dorfinan, 2000 WL 420551 at *5 (S.D.N.Y. Apeil 17, 2000); see

s EchoStar pleaded thet the appropriste geographic market for analysis of its claims is
“the contipentat United States.” Complaint § 124. In light of that admission, what
relevance different "geographic markets" may have is anybody's guess.
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also 8A C. Wright, A_ Miilgr & R. Marcus, Federal Practice and Procedure: Civil 2d § 2262 at p.
s

Evenifthese objections were somebow preserved, EcboStar could oot plausibly srgue tratic
needs more discovery to respond to Request No. 2. The request concerns EchoStar's own |
compenuvemmgyandannnnlymofnsowncompenm Asexplnnedm-: fully in DIRECTV's
Motion for Swrmary Judgment and its Reply, the information and documents necessary for EchoStar
to assess who competes with it are primarily in EchoStar's possession and control. They would
inchude its advertisemeats, where it targets cable subscribers, its internal strategy documents, where
it assesses how best to increase its market share by marketing to cable subscribers, and its annual
mmmmpcqﬁmit@mmnmmm@kmm If thosc options fal,
it can simply ask Mr. Schwimme, its Vice President of Programming, who testificd under cath to
the FCC that EchoStar corupetes directly with cable for subscribers.

EchoStar's suggestion that it needs expert testimony to respond to this rcquatiseqnnily
flawed. A request for admission may cover any matiers within the scope of Rule 26(b)(1) “thar relate
to stataments ar opindons of fact or the spplication of law to fact.* Fed. R. Civ. P, 36(a) (emphasis
added). “[A]n objection based on the fact that a request secks an opinion is exchudad by the express
terms of Rule 36." Booth Oil Site Admin, Group v. Safety-Kieen Corp., 194 FRD. 76, 81
(W.D.N.Y. 2000); see also 8A C, Wright, A. Miller & R Marcus, Federal Practice and Procedure,
Civ. 2d § 2255 (Rule 36(a) permits requests regarding opinions and conclusions). A request for
admissian is not improper merely because it relates to matters of expert opinion. See, c.g Lumpkin
v. Meskill, 64 FR.D. 673, 677 (D. Conn. 1974) (plaintiff's request for admission of validity of

techniques employed by plaintiff's expert is not improper); Anderson v. United Air Lines, Inc., 49
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F.RD. 144,149 (SDN.Y. 1969) (overruling objection that RFA called for opinions or conclusions
of experts). Aho.asdcmonéuuwdabovc,itdmtuhmatpmwmdone'smducmm
advertisements, or testimony. |
- Finally, EchoStar's other new objection, that Request No. 2 "iavolv{es] a compiex question
that is at the very heart of this entire litigation" (Opposition at 2) is little different from the dead-i-
the-water objestion that the request *is for the Court and/or jury to decide,” See Motion, Ex. 4 at2;
Ex. 5 at 2 The mere fact that a request for admission involves “the very heart of this entire
litigation” is not @ valid objection. See Boorh Oil Admin. Group, 194 F.RD. at 80 ("the fact that aq
ndmmompmwdedmmpomwanqmmyprmdadsmmthemummmdfmnﬁml
to respond™); Ccreghtmv Boel‘ngCo 873 F. Supp. 398, 403 (D. Or. 1994)("a.mqwior
adnﬁssionmderRuleSﬁ,mdlmn!mtndmission,mnotimpmpamlybecmthvy,uhug
relae 10 an ‘ultimate fact,’ or prove dispositive of the entire case”). |
CONCLUSION
EchoStar's Opposition, like its previous responses, reads like the testimony of a witness
looking for a way around a question that he doean't want to answer. EchoStar has invented false
arubiguities, raised irvelevant side issues and released a fusiliade of fivolous objections, all b avoid
answering a simple question. E@Smmwmeqwﬁmmmdhwmm

answer is. EchoStar catmot avoid this RFA merely because it does not like the answer, The Court

% EchoStar does not even try to deéfend its belated objection in its Amended and
Supplemental Responses that "Plaintiffs cannot fairly respond to this request a3 it invoives
a question of fact and/or a mixed question of fact and law, which is for the Court and/or
jury to decide.” As DIRECTV pointed out in its Motion, Rule 36 expressly permits such
questions,

-10-
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should strike EchoStar's abjections and order EchoStarto answer Request For Admission No, 2

~ without objection.

Dated: November 30, 2000

Respectfully submitted,

Br_C&-_«Zﬁ-' . ). ek
Jeftrey S. Davi ﬁg Db
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CERTIFICATE OF SERVICE -

~ The und:mgned certifies that on November 30, 2000 REPLY IN SUPPORT GOF

" DIRECTV'S AND HUGHES' MOTION TO DETERMINE SUFFICIENCY OF PLAINTIFFS'
RESPONSE TO REQUEST FOR ADMISSION NO. 2,-was served by facsimile and Federg]
Expm on: :

T. Wade Welch, Esq.

T. Wade Welch & Associntes

2401 Fountainview, Snm 215

Houston, Texas 77057

Mark A. Nadeaq, Esq, '
Squire, Sandars & Dempsey LLP
40 North Central Avenue, Suite 2700
Phoenix, Arizona 85004
Boies, Schiller & Flexner, LLP
80 Business Park Drive
Armonk, New York 10504

and by hand delivery on:
Gregory J. Kerwin, Esq.
Gibscn, Duon & Crutchey LLP

1801 Californis Street, Suite 4200
Denver, Colorado 80202-2641
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"IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Acton No. 00-K-212

ECHOSTAR COMMUNICATIONS CORPORATION, a
Nevada corporation, ef al.,

Plaintiffs,
V.
DIRECTV ENTERPRISES, Inc., a Delaware corporation, ef al.,

Defendants.

AND RELATED COUNTERCLAIMS

DIRECTV'S AND HUGHES’ MOTION TO DETERMINE
SUFFICIENCY OF PLAINTIFFS' RESPONSE
TO REQUEST FOR ADMISSION NO. 2; CERTIFICATION
PURSUANT TO LOCAL RULE 7.1A
As described at length in DIRECTV's summary judgment motion, EchoStar has clearly
and upequivocally admxrr.ed on dozens of occasions in the past that satellite providers compete
with cable. In contrast here, EchoStar refuses to give a straightforward response to a simple
request for admission: “Admit that EchoStar competes with cable for subscribers.” At first,
EchoStar ducked by simply answering a different question than the one DIRECTV asked. When
pressed, EchoStar withdrew that response, but added several new meritiess objections qualifying
its answer, These objections are waived. They also fail on the merits.
" Rule 36 requires EchoStar to give a suaightforward response that “fairly meets the
substance” of DIRECTV's r_eqi.u:s:. It also requires EchoStar to state its objections within 30

' days of receiving the request, and to make its objections specific so the Court can understand in
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what way the request is objectionable. EchoStar's responses to Request For Admission No. 2 do

none of these Lh.i.ngs.. DIRECTV therefore asks this Court to order EchoStar to admit or deny,
without objecuen, chucst for Admission No. 2 from DIRECTV's First Set of Requests for
* Admission.

I. Background

Ou August 7, 2000, DIRECTV served its first set_pf Requests for A_dmissio_n on

EchoStar. See Ex. | 1o Certification Pursuant to Local Rule 7.1 That set included five
questions asking about EchoStar's competition with other technologies. EchoStar answered three
of these five questions cleanly, without objection: B
Request No.3: Admit that EchoStar competes with C-Band satellite for
subscribers.
Respanse: Denied.
Request No. 4: Admit that EchoStar competes with Multichannel Multipoint
Distribution Service for subscribers.
Response: Denied.

Request No. 5: Admit that EchoStar competes with Satellite Master Antenna TV
for subscribers.
Response: Denied.

But, EchoStar was not nearly as forthcoming on an RFA that could potentially barm its case:
Request No. 2; Admit that EchoStar competes with cable for subscribers.

‘Response: EchoStar admits that when PrimeStar was owned by cable companies,
EcheStar competed indirectly with cable (by virtue of its PrimeStar ownership)

' DIRECTYV does not ask the Court to order EchoStar to admit this request. It is up to EchoStar
1o either admit the request, or to deny the request and subject itself to DIRECTV's claim for costs
if and when DIRECTYV proves that EchoStar competes with cable.

2 All Exhibits accompeny the Certification Pursuant to Local Rule 7.1, attached to this motion.
2
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for satellite subscrivers. Now that PrimeStar is owned by DIRECTYV, EchoStar
does not compete directly with cable for satellite subscribers.

Ex. 2. at 3-3 (emphasis added). This meaningless response was neither an admissior; nor a demal
* of the request DIRECTV wrote; rather, EchoStar inserted the word “satellite” before |
"subscribers” and thus answered a different question than the one DIRECTV asked. The whole
point of DIRECTV's question was t0 ascertain whether EchoStar competes for the business of
consumers who could subscribe either to cable or DBS service.

EchoStar also interposed boilerplate "vagusness” and "ambiguity” objections to Request
No. 2. EchoStar, of c;Jurs_e, failed to state specifically what was vague or what was ambiguous.

DIRECTV's counsel sent EchoStar's counsel a written explanation of why the objections
were unfounded and asked EchoStar to supplement its response to RFA No. 2.} See Ex. 3.
DIRECTV did not complain about EchoStar's responses to RFAs 3, 4, and 5 (the questions
asking about competition with other technologies), nor did DIRECTYV ask EchoStar te
supplemeat those responses.

EchoStar served amended responses on October 4, 2000.' See Ex. 4. EchoStar's new
responses agam failed to cleanly admit or df:ny RFA No 2. See Ex.. 4, p. 2. Instead, EchoStar
larded its answer with new objections, aot mcluded in 1ts original responses:

Plaintiffs cannot fairty respond to this request as it involves a question of fact and/er a
mixed question of fact and law, which is for the Court and/or the jury to decide. Whether

5> That letter aiso asked EchoStar to suppiement the answer to R.equest Na. 1. That request is
not subject to this motion.

4 The cover letter from EchoStar's counsel contains & rypogré.phical error. Although the face of
the letter reads “September 14,” it was sent on October 4, as both the facsimile transtoittal line
and the verification for the responses indicate.
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or ot EchoStar competes with "cable" depends on how the Court and/or jury determine
the relevant product and geographical market, and can also depend on a variety of other
factors, such as locaton, offerings, etc. There is oot enough information in this request
which would ailow Plaintiffs to admit or deny, and so Plaintiffs deny this request for
admission.

Ex. 4.at?2. In addition. EchoStar attempted to assert, for the first time, *vagueness" and
“ambiguity” objections 1o RFAs 3, 4, and 5, which it bad previously found not objectionable.
See Ex. 4 at 3.

The same day it received EchoStar's first amended responses, DIRECTV's counsel called
EchoStar's counsel to meet and confer. Lo that discussion, EchoStar's counsel indicated that
EchoStar would stand on its objections, and would provide no further response. EchoStar's
counsel also articulated its “vagueness” objection more fully. See Exs. 6 and 7. )

Just for good measure, EchoStar submitted yet another different response a day later, on
October 5. See Ex. 5. That response was the same as EchoStar's October 4 response, except that
the responses themselves were called "supplemental” responses instead of "amended” responses.
In the cover letter, EchoStar's counsel indicated that the October 4 responses were not intended to
"teplace or alter" the original (September 7) responses in any way. Taken literally, EchoStar
now appears to stand an both its September 7 answer and its October 5 answer to RFA No. 2,
even though those answers are very differeat.

I1. Argument

Rule 36 requires a party on whom requests for admission are served to respond by
admitting or denying in a way that "fairly meets the substance of the request.” See Fed. R. Civ.
P.36(a). Strictly speaking, Rule 36 isnota discovery procedure. See 8A C. Wright, A. Miller
& R. Marcus, Federal Practice and Procedure: Civil 2d §2253 at p. 524. Rather, it functions to

4
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define and limit the matters in controversy between the pardes. See Fed. R. Civ. P. 36, Advisory
Committee Notes on 1970 Amendment; see also 8A C. Wright, A. Miller & R. Marcus, Federal
Practioe and Procedure: Civil 24 §2252 at p. 522.

DIRECTV's RFA No. 2 is designed 0 accomplish these goals by eliminating the issue of
whether EchoStar competes with cable for subscribers and thus sparing the parties the expense of

litigating it further. Of course, EchoStar is certainly entitled to deny the request, but may later

then become liable 1o DIRECTYV for fees and costs incurred in proving the truth of the matter.

See Fed. R. Civ. P. 37(cX2).

Although EchoStar knaws perfectly well that it competes with cable (see bIRECTV's
Motion for Summary Judgment, filed 10/6/2000), EchoStar does not want to admit that fact, lest
it lose the pending motion for lsummary judgment. As a consequence, EchoStar's initial response
simply evaded the question. EchoStar’s supplemental response is lirtle better. It shrouds the
question in a cloak of false ambiguity and asserts additional spurious and improper objections.
DIRECTV now asks this Court to order EchoStar to, once and for all, admit or deny under oath
and without objection whether it competes with cable for subscribers.

A. EchoStar Has Waived the New Objections it Attempts to Assert in its Supplemental

Responses .‘

Four (Nos. 2, 3, 4, and 5) of EchoStar's five Supplemental Responses contain cbjections
ot contained in EchoStar's original response. See Ex. S5 at 3. Specifically, EchoStar’s
"Supplemental” response to No. 2 says that the request "invoives a question of fact or a mixed

question of fact and taw, which is for the Court and/or jury to decide.” EchoStar also adds
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vagueness and ambiguity-objections to Nos. 3, 4, and 5. These abjections are nowhere o be
found in EchoStar’s initial responses.

Because EchoStar failed to timely assert these objections in_it.s initial responses, they are
waived. See Pham v. Hartford Fire Insurance Co., 193 FR.D. 659, 661-62 (D.Colo. 2000)
(failure to object to discovery requests, including requests for admission, within the time
pcfmjttcd by the federal rules constitutes waiver of the objection); Baker v. Dorfman, 2000 WL
420551 a1 *5 (S.D.N.Y. April 17, 2000) (defendant waived right to object to requests 10 admit by
failing to assert objections within 30 days of service of requests); see also 8A C. Wright A,
Miller & R_ Marcus, Federal Practice and Procadure:‘ Civil 2d § 2262 at p. 561_("6b3jec.tions must
be made in writing within the time allowed for answering the request [for admissioajﬁ. The
Court should disregard EchoStar's new objections.

B. EchoStar's Objections To Request No. 2 Fail On Their Merits.

EchoStar has asserted several objections to No. 2: vagueness, ambiguity, and the
statement that “Plaintiffs cannot fairly respond to this request as it involves a question of fact
and/or a mixed question of fact and law, which is for the Court and/or jury to decide.” Ex. 4, at
2, Ex. 5.at2. All are meritless. |

EchoStar’s "vagueness” and “ambigu:lﬁ” objections should be overruled fog several .

* reasons. First, EchoStar's ambiguity objection 1o No. 2 is entirely implausible, given EchoStar's
ability to answer Nos. 3, 4, and 5. As simply reading them demonstrates, these questions are in
no way different than No. 2, which asks sbout cable - except that the cable question matters to
EchoStar. Substantive impartance, however, is not 8 basis to object under the Federal Rules. In
a transparent atteropt 10 pro;eci this indefensible positi;;rx,.EchoStafs *amended” responses add

6
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“vagueness" objections to Requests No. 3, 4,and 5} --Tcﬂi@y, Ecthtar did not object to tl_xesc
requests until after DIRECTY pointed out that EchoStar had understood the word "compete” in
Nos. 3, 4, and 5 but thought that same term was vague on No..2. See Ex. 3¢ Of course,
DIRECTV never asked EchoStar to suppiement its answers to 3,4, or 5,nor could it: EchoStar
gave simple, clear, objectionless answers to those RFAs.

Second, EchoStar's responses fail anywhere to identify a single term or concept in the

_ request that is vague or ambiguous.” A party objecting o discovery cannot rely on mere

s Here's what EchoStar said once it realized it had a problem (the questions and EchoStar's
original answers are set out in the texty: . :

Response No. 3: Plaintiffs object that this request for admission is vague, ambiguous,
and contains insufficient information, such that any response given by Plaintiffs may be
misleading in light of the objectionable request. Subject to the aforementioned objection,
Plaintiffs deny this request for admission.

Response No. 4: Plaintiffs object that this request for admission is vague, ambiguous,

and contains insufficient information, such that any response given by Plaintiffs may be
misleading in light of the objectionable request. Subject to the aforementioned objection,
Plaintiffs deny this request for admission. : ‘

Response No. 5: Plaintiffs object that this request for admission is vague, ambiguous,
and contains insufficient information, such that any response given by Plaintiffs may be
misieading in light of the objectionabie request. Subject to the aforementioned objection,
Plaintiffs deny this request for admission. Ex. 4, at 3. o

"¢ [pits meet-and-confer letter, DIRECTV wrote: “Morcover, EchoStar’s objection that this
request is somehow ‘vague and ambiguous’ is not plausible. After all, Requests for Admission
Three, Four, Five, and Six are stated in exactly the same form as this request for Admission,
Number Two, yet, curiously, there was no ‘vague and ambiguous’ objection to these”.

7 In the meet-and—confer call that wok place after EchoStar served its "amended” responses on
October 4, EchoStar's counsel articulated some specific ambiguities to DIRECTV's counsel on
the phone. That effort is too lirtie, too late.

FCC000000110
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boilerplate general quectibns; it cust make specific objections 5o a court can understand in what
way the discovery is objectionable. See, e.g., Coregis Ins. Co. v. Baratta & Fanerty, Lid., 187
FR.D. 528, 530 (E.D. Pa 1999) (overruling “blanket” objections of vagueness, undue burden,

overbreadth, among others); Burns v. Imagine Films Entertainment, Lid.. 164 F.R.D. 589, 592-93

(W.D.N.Y. 1996) (overruling “gverbroad, vague, unduly burdensome” objections—objections 1

interrogatories “rmust be specific and supported by detailed explanation of why the
interrogatories are objectionable.”); Chubb Integrated Sys., Lid. v. _Nariona! Bank of Washington,
103 F.R.D.52, 58 (DD.C. 1984) (overruling geperalized “irrelevant” objection, because it does
not “fulfili [a party’s] burden to explain its objections.”); see also Taylor v. Lou.An_geles Police
Dept., 1999 WL 33101661 at *4 (C.D. Cal.); Swift v. First USA Bank, 1999 WL 12i2561 at*7
(N.D. [1L.). EchoStar's boilerpiate objection cannot stand.

EchoStar's other newly-minted objections, even if they are not waived, are frivoious.
EchoStar now claims that it can't answer because the RFA "involves a question of fact and/ora
mixed question of fact and law, which is for the Court and for the jury to decide.” But the very
text of Rule 36(a) expressly permits requests for admission either on issues of fact or on
questions of mixed fact and law. Fed. R Civ.P. 36(a)(RFAs may "relate to starements ot
opinions of fact or of the application of law to fact ... ) As if the text alone were not enough,
the Advisory Committee Note and the case law confirm that precise point. See Fed. R. Civ. P.
36, Advisory Committee Notes on 1970 Amendment (“[T]he subdivision provides that a request
may be made to admit any matters within the scope of 26@) that relate to statements or opinions
of fact or of the application of law to fact . . . This change resolves conflicts in the court |
decisions s to whether . .. maners involving ‘mixed law and fict’ is proper under the rule”;
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Marchand v. Mercy Medical Ceﬁ:cr, 22 F.3d 933, 937 (9" Cir. 1994) (stating Rulc. 36 permits
questions of mixed law and fact).

EchoStar’s §uggestion :hax it need not respond t No. 2 because "it is for the Court and/or’
jury to decide,” is just as silly. A party may not object to requests “on the grounds that they go to
a disputable maner presenung a ;enuine issue for rial.” M&L Business Machine Co., Inc., 184
B.R. at 368 (citing Fed. R.Clv P. 36, Advisory Committee Note); see aiso 8A C. Wright, A

Milier & R. Marcus, Federal Practice and Procedure § 2262 at 562 (2d ed. 1994) (A party

cannot object on the ground that the request goes to a disputable martter that presents a genuine

issue for trial nor-can it object that the requests relates to opinions of fact or of the application of

law to fact™).
II1. Conclusion
EchoStar seeks to avoid a clear and simple RFA. But EchoStar has waived its
“vagueness” objections by answering other RF As that are phrased just the same way as No. 2.
EchoStar's other objections are likewise frivolous. The Court should strike EchoStar's objections
and order EchoStar to admit or deny the request at issue without objection, within ten days.

DATED: October 19, 2000 N Respectfully submitted,

By: gté /% .
Jeffrey S. Davidsod :
Eri¢ C. Liebeler
Christopher J. Heck
KIRKLAND & ELLIS
777 South Figueroa Street
Los Angeles, CA 90017
(213)580-8400 )

{213) 680-8500 {facsimile)
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Bruce A. Featherstone
John A. DeSisto
FEATHERSTONE DESISTO LLP
600 17™ Street, Suite 2400
Denver, CO 80202 ‘
(303) 626-7100

(303) 626-7101 (facsirile)
Danie} M. Wall

Darius Ogloza

LATHAM & WATKINS
505 Momtgomery Street
San Francisco, CA 94111
(415) 391-0600

(415) 395-8095 (facsimile)

Attorneys for DIRECTV Eaterprises, Inc., DIRECTV Merchandiaing, Inc.,
" DIRECTY Operations, Inc. and Hughes Electronics Corporation
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CERTIFICATE OF SERVICE

The undersigned certifies that on October 20, 2000, the foregoing DIRECTV'S AND
HUGHES' MOTION TO DETERMINE SUFFICIENCY OF PLAINTIFFS’ RESPONSE
TO REQUEST FOR ADMISSION NO. 2; CERTIFICATION PURSUANT TO LOCAL
* RULE 7.1A was served by Federal Express, on:

T. Wade Welch, Esq.

T. Wade Welch & Associates
- 2401 Fountainview, Suite 215

Houston, Texas 77057

Mark A. Nadeau, Esq.

Squire, Sanders & Dempsey LLP

40 North Central Avenue, Suite 2700
Phoenix, Arizona 85004

David Boies, Esg. -
Boies, Schiller & Flexner, LLP

80 Business Park Drive

Armonk, New York 10504

and by Hand Delivery on:

Gregory 1. Kerwin, Esq.

Gibson, Dunn & Crutcher LLP
1801 California Street, Suite 4200
Denver, Colorado 80202.2641

Brian G. Eberie

Williams Youle & Koenigs PC
950 17th Street, Suite 2450
Denver, Colorado 80202
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CERTIFICATION PURSUANT TO LOCAL RULE 7.1A
[, CHRISTOPHER J. HECK, certify, pursuant to D. Colo. Rule 7.14, as follows:
1. [ am an anorney duly licensed to practice before this Court. | am a partner with
the law firm of Kirkland & Ellis, counsel of rccﬁrd for Defendant DIRECTYV in this action. The
statements in this declaration are made on the basis _of my own personal knowledge and 1 could,

-

and would, competently testify thereto if called upon to do so.

2. Attached hereto as Exhibit 1 is a true and correct copy of DIRECT Vs and
Hughes' First Set of Requests for Admission propounded on EchoStar in.this mattet.

3. Anached hereto as Exhibit 2 is a true and correct copy of &hoSér’s Responses 1o
DIRECTV's and Hughes' First Set of Requests for Admission. |

4. OnSeptember 19, 2000, I called counsel for EchoStar to dxscuss EchoStar’s

responses to DIRECTV’s First Set of Requests for Admission. I left a voicemail message for

Ross Wooten, Esq.

5. Neither Mr. Wooten nor any other counsel for EchoStar ever returned my phone

6.  On September 21, 2000, I sentMr. Wooten a letter explaining why
EchoStar’s objections to DIRECTV's First Set of Requests for Admission, Nos. 1 and 2, were
unfounded and that EchoStar's responses needed to be supplemented. A true and correct copy of
that letter is attached hereto as Exhibit 3. Shortly thercafter, EchoStar's counsel, T. Wade Welch, _
called Eric Liebeter, another panncr at Kirkland & Ellis, and agreed to supplement the responses.
7. EchoStar sent its "Amended” Responses on October 4, 2000. Attached hereto as
Exhibit 4 is 2 true and cor{eci copy of those Supplemental

-1-
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Responsés to DIRECTV's and Hughes' First Set of Requests for Admission, with a cover letter
from EchoStar's counsel, misdated Sept_e?_bcr'ldl. 2000

g The next day, EchoStar "replaced” its fxmcn;i_gd responses with "Supplemental”
responses. 1hese responses are the same as the "Amended" Responses, but were accompanied
by a cover letter from EchoStar's counsel claiming that these new responses were not. intended to
“replace or alter” the original September 7, 2000 responses. A true and correct copy of
EchoStar's "Supplemental” Response, with accompanying cover letter, is attached bereto as
Exhibit 3.

9. [ am informed that Mr. Liebeler called Mr. Weich and requcste& once agam, that
EchoStar supplement its responses by sxmghtforwardly admitting or denying Request No. 2.
Mr. Welch refused, stating that the request was objectionable, and Mr. Liebeler confirmed the
parties' positions in & letter dated October 5, 2000, a true and correct copy of which. |s attached
hereto as Exhibit 6. Mr. Welch wrote back that same day, purporting w‘ *clarify” the marter, and
adding other new objctions found powhere in the responses. A true and correct copy of Mr.
Welch's October 5, 2000 letter is attached as Exhibit 7.

Executed on October 19, 2000 at Los Angeles, California.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 00-K-212

ECHOSTAR COMMUNICATIONS CORPORATION,

a Nevada corporation; ECHOSTAR SATELLITE
CORPORATION, a Colorado corporation; and ECHOSTAR
TECHNOLOGIES CORPORATION. 2 Texas corporation,

Plaintiffs,

DIRECTV ENTERPRISES, Inc., 8 Delaware corporation; . -
DIRECTV. Inc., a Califomnia corporation;

DIRECTV MERCHANDISING, Inc., a Delaware corporation:
DIRECTV OPERATIONS, Inc., a California corporation;
HUGHES NETWORK SYSTEMS, a Delaware corporation; and
THOMSON CONSUMER ELECT RONICS, Inc.,

d/b/a RCA., a Delaware corporation,

Defendants.

AND RELATED COUNTERCLAIMS

FIRST SET OF REQUESTS FOR ADMISSION
OF DIRECTV ENTITIES AND HUGHES ELECTRONICS
: CORPORATION TO PLAINTIFFS - -

Pursuant (0 Federal Rule of Civil Procedure 36, Defendant and Counterciaimant
DIRECTV, Inc.. Defendants DIRECTV Enterprises, Inc., DIRECTV Merchandising, Inc., and
DIRECTYV Operations, Inc. (collectively "DIRECTV™) md Defendant and Counterclaimant

Hughes Eleczronics.Corporation ("Hughes™) (incomectly named in EchoStar's compiaint as

FCCO000000118
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Hughes Network Systems) request that Plaintiffs Echostar Communicariony Corporation,
Echostar Satellite Corporaton, and Echostar Technologies Corpotation (collectively “Echostar™)
admit in writing under oath the truth of each of the following requests for admission within thirty

{30 days.

For purposes of these requests for admission, the following terms shall have the meaning
set forth below:

A.  Echostar” means Echostar Communications Carporation, Echostar Sutellite
Corpon:ion: Echostar Technologies Corporation, and all predecessors (merged, acquired, or
otherwise), subsidiaries, parents, affilistes, and all directors, officers, agents, employees,
attorneys and other persons acting on their behalf. '

B. "DIRECTV* means DIRECTV Enterprises, Inc., DIRECTV, Inc., DIRECTV
Merchandising, Inc., DIRECTV Operations, Inc., and all officers, directors, agents, empioyees,
anorneys and other persons acting on their behalf. .

C.  "Hughes means Hughes Electronics Corporation, Hughes Network Systems. and
all predecessors, subsidiaries, parents, directors, officers, agents, employees, attomeys and other
persons acting on their behalf. h )
D. The tetm "you" and "your” refer to Echostar, as defined above.

E. The terms "and” and “or” shall be construed conjunctively and disjunctively so a3

to acquire the broadest possible meaning.

a2
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F. The terms ~satsilitz TV equipment” sball mean decoder and receiver boxes,
cateltize dishes, and any and all other mechanical hardware, used to obtain satellite TV
programming.

G. The terms "any” and "all" also include "each” and "cvery.”

H. The past tense includes the present tense where the clear meamng is not distorted
by change of tense. -

L The term "cable” means companies, including but not limited to Time Warner,
AT&T Broadband & Internet Scrvices, Comcast Cable Communications, Inc., Adelphia
Commu.n.iu'ﬁon Q@MM Cox Communications, Inc., Cablevision Systems Corpom:on,
Chaner Communications, and Media One, that provide muldple chanpels of programiming by
transmitting those signals 1o subscribers through wites or lines connecting to the subscriber’s

television.

3
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REQUESTS FOR ADMISSION

1. Admit that Charlie Ergen stated the following on or about October 5, 1997 "You
can’t back dowﬁ when the cable bully starts dgmanding your lunch money,” as quoted in the
attached Denver Post article. (Exhibit A}

2z Admit that EchoStar corpetes with cabie for subscribers.

3. Admit that EchoStar competes with C-Band satellite for subscribers.

4 Admit that EchoSur competes with Multichannel Multipoint Distribution Service
for subscribers.

5. Admit that EchoStar competes with Satellite Master Antenna TV fot subscribers.

6. Admit that EchoStar competes with Home Satellite Dish for subscribers. ‘ -

1. MmitMEcboSmhadﬂnoppommitymbidonrhcpmgnmmingnd
distribution of sporting events with the National Football League.

8. AdmitmEshnSmhndmeoppomnﬁtytobidonthepmgmnnﬁnlmd
distribution of sporting events with the National Basketball Association.

9, mnmmos:zmuieoppommbidmmmmmmm
distribition of sporting events with the National Hockey League.

t0. mmmmuowwmudonpewm
distribution of sparting events with Major League Bascball, o

1.  Admit that EchoStar distributes its satellite TV equipment and service dn'ecﬂy "]
cunsumers through its dishnetwork.com website.

12.  Admit that EchoStar distributes iu. satellite TV equipment and service through the
retailers identified on its dishnetwork.com website.

-+
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13.  Admit that EchoStar distributes 'n;" satetlite TV equipment and service directly 10
consumers through its 1-800-333-DISH (3474) toll-Eree number. '

14.  Admit that, before the date that EchoStar ﬁiped n:n agreement to merge with (or
acquire) Kelly Broadcasting Systems, Eﬁms-w kmw that DIRECTV and Kelly Broadcasting
Sysiems had signed a contract granting DIRECTV the exclusive right to distribute ceruain ethnic
programming supplied by Kelly Broadcasting Systems. -

| 1S.  Admit that, before the date that EchoStar signed an agreement o merge with (or
acquire) Kelly Broadcasting Systems, EchoStar knew that Kelly Brosdcasting signed 2n
agreement ;rith D[RECTV under which Kelly Brmdmlnns had agresd to becou;c a ssies agemt
oopmECTY. .

16.  Admit that, on or before the date that EchoStar signed sn agreement 1o merge with
(or acquire) Kelly Broadcasting Systemns, EchoStar knew that the agresment between DIRECTY
and Kelly Broadcasting could not be assigned or otherwise transferred by Kelly Broadcasting to
any competitor of DIRECTV.

Dated: August 7, 2000 Respectfully submitted,
KIRKLAND & ELLIS

By : ‘M

J Aeck
777 South Figueroa Street
Los Angeles, CA 90017
(213) 680-8400

Attorneys for DIRECTV Enterprises, Inc., DIRECTYV, Inc., DIRECTVY
Merchandising, Inc., DIRECTV Operations, Inc. and Hughes Nerwark Systems.
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EXHIBIT ‘A’
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. i Page 1
Citation Search Result Rank 1 of 1 Database
10/5/97 DENVERPOST JO1 CONEWS
10/5/97 Denv. Post JO1
1997 WL 13879313

Danver Post
Copyright 1997

Sunday, October 5, 1997
Businenss

ERGEN ON THE EDGE EchoStar's hopes for future rziding on nose of satellite
Stephen Keating Denver Poat Business Writar

Forty years ago this week, 4-year-old Charlie Ergen stood
outside with his father near their home in Oak Ridge, Tean. They
watched Sputnik I, weighing no more than a grown man, tumble around
the earth every 96 minutes. ) o

The launch of the Soviet Union's satellite on Oct. 4, 1957, set
off the Space Race. -

Since then, humans have walked on the moon and flown in space
shuttles. This past summer, a robot surveyed the surface of Mars.
This month, the plutonium-powered NASA spacecraft Cassini will head
toward Satuzn.

Less dramatic, but as significant for life on Earth, Sputnik
kicked off the era of commercial satellites that now beam TV,
photo, data and telephone signals around the globe. Such
communications technology has shrunk the world and launched
billion-dollar businesses.

Charlie Ergen, now 44 and chairman of .EchoStar Communications
Corp., has reaped some of that whizlwind, recently landing on the
FTorbes list of the 400 richest Americans = on paper.

The question is whether the satellite business will be Ergen's
undeing - for real.

This afternoon, Ergen and several hundred people associated with .
his Colorado-based company will watch from Cape Canaveral, Fla,, as :
EchoStar's third communications satellite is scheduled to blast
into orbit atop an Atlas rocket. :

With all the risks he continues to take, Ergen might as well be
strappsd on top.

His company carries roughly $1.6 billlon in debt and loses $300

Copr. © West 2000 No Claim to Orig. U.5. Govt. Works
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10/5/97 DENVERPOST J01

inittially for every new subscriber who buys its pizza-sized
satellite-TV dish. .

"Our sleep test wouldn't be met with that kingd of debt," said
Stanley £. Hubbard, president of U.S. Satellite Broadcasting in St.
Paul, Minn., an EchoStar caompetitor. “I don't think their debt
structure allows them to have any kind of blip in their business

plan.”
The naysaying only fuels Ergen's bravado.

"feople have dismissed EchoStar as not being financially viable
for years," he said last week at his company's headquarters at
Inverness Business Park. "They used to piss all over it. But now
pecpla have to tell a story of how they're going to compete with
EchoStar." ’

Ergen and nis 1,500 employees are fighting on many fronts to
capture customers. They bave to battle USSE and its partner,
DirecTv, which is backed by General Motor3. Then they confront
Primestar, which is owned primazily by cable-TV companies.

Also, there is the cable industry itself, with €5 uillion
subscribers and 525 billion in annual revenues to defend.

“old, analeg, rotting miles of cable,” said Ergen, as if tasting
something unpleasant. "Once you've experienced digital satellite,
you're pnot rushing out to get cable.” :

In case you miss the message, Ergen concluded, ™I don't like
cable.”

And cable doesn't like him. The industry is'gea:ing up to offer
new digital channels that could make satellite service much less
attractive.

Ergen remains undaunted. - -

"You can't back down when the cable bully starts demanding your
lunch money,™ said Ergen, dressed in typically casual clothes and
dancing around the balcony of his company's headquarters. "We've
got the public's support, to the extent they're aducated about it.
We're fighting a battle for the hearts and minds of consumers.” .

EchoStar, though still a bit player in the pay~TV industry, has
gained momentum. It shocked the industry in the summer of 1996,
lowering the price of its satellite system from several hundred
dollars to $139, plus programming, Competitors had =o follow suit.
EchaStar had one of its best months in September, adding 105,000

Copr. © West 2000 No Claim teo orig. U.5., Govt. Works
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new subscribars for & total of 820,000. Though each new subscriber
costs EchoStar $300 in aguipment and marketing, keeaping a customer
for five years represents révenues of $1,000 to $1,500.

fchoStar's stock, always volatilae, has ticked up 85 in the past
two weeks to $24. "They're winning the business,” said Ted
Hendarson, an analyst with Janco Partners in Englewood.

But Henderson and others remain skeptical of Ergen's latest
gamble to provide broadcast networks to home satellite viewers.

It helps to underscand what he's up against.

Satellite companies like EchoStar, Primestar, DirecTv and ussa
offer 100 to 200 channels of programming, many more than most
cable-TV systems. That's how they've attracted 5 million )
subscribers in just three years. ‘ -

But regulatory and technical hurdles have prevented satellite
firms from carrying broadcast networks like ABC, CBS, NBC and Fox,
or those channals' local news and sparts programuing.

That's a big problem. Seven out of 10 paople whe don't buy
satellite TV systems cite the lack of broadcast natworks as the
reason, even though most can get those signals with basic cable or
an antenna.

Ergen wants to change the game.

By launching EchoStar III teday, and Echo$tar IV naxt year, his
company could have the capacity to offer broadcast channels in the
top 20 markets, including Denver. Regulatory approvals and a second
satellite dish would be regquired, while Ergen would have to keep
the total price competitive with cable. -

*If Charlie's right about the local éhnnnel issue and can pull
it off, he'll tap pent-up demand,” said Jimmy Schaeffler, an o
analyst with the Carmel Group in Carmel, Calif.

If he's wrong, Ergen must still atrract several million mora
subscribers in the next few years to begin paying back $1.6 billion
in accumulated dabt. Interest payments of $46 millioa come due next
year, with interest and principal ramping up to $1.3 pillicn by
2004. :

"I put the company in the nose of a Chinase rocket,” said Ergen,
creferring to EchoStar's first satellita launch in 1995 by a Chinese
firm with an iffy track reccrd. "We bet our company that people
want digital TV and we wars right. I'm willing to bat the company

Copr. ©® West 2000 No Claim to orig. U.S. Govt. Works
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again on local signals."

The two sacellites, which together cost more than $%00 milliion.
Foreign language programming, data services to the home and the
leasing of satellite space TO pusinesses are all on tap. The
jaunches also provide insurance in case either of the two
satellites already in orbit fail.

Ergen, a former financial analyst for Frito-lay before forming
EchoStar with his wife and 2 friand in 1980, has found some support
on Wall Street.

EchoStar raised $575 million in debt and preaferred stock over
che past four months, albeit at double-digit interest Cates. This
came after EchoStar's proposed satellite merger with Rupsrt
Murdoch's News Corp. nosedived in May. The matter now is in federal
CouIt. - ‘ -

"We ware given up for roadkill in June,” said Exgen. *Today, Our
ponds ars at an all-time high. Our stock is double what it was.
Does that sound like the financial community thinks we're
commjitting harikari?”

Whatever Ergen's futurs, he's going solo for now.

Pricr to the Murdoch venture, EchoStar turned down invistm.nt
proposals by Sprint Corp. and US West, aceording to several
sources. Now, few suitors are lining up-

Ergen, who controls 72 percent of EchoStar's stock, claims the
company can succeed on its own by staying hungry.

*You're not looking at a parking lot full of Porsches and
Mercedes,” he said. "We have major hurdlas against us. financially
and operationally. We're not telling Wall Street or anyone else
that we're without risk as a company. We'rs not declaring victory.”

TABULAR OR GRAPHIC MATERIAL SET FORTH IN THIS DOCUMENT IS NQT DISPLAYABLE

Caption: PHOTOS: EchoStar chairman Charlie Ergen stands on a balcony at
company headquarters under a model of EchoStar's third satellite, to be launched
today from Cape carnaveral, Fla. The device is a key part of the direct-
broadcast-satellite company's strategy for competing with its cable- television
rivals. Stanley E. Hubbard, president of rival 0.S. Satellite Broadcasting: vl
don't think their (EcheStar's) debt structure allows them to have any kind of
2lip in their business plan.' GRAPHIC: The Denver Posat/Jonathan Moranc
EchoStar's gamble

—=== INDEX REFERENCES =-—=
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COMPANY (TICKER): Echostar Communicatieons Corp. {DISH)

KEY WORDS: COMPANIES: SATEELIIES;_TECHNOLOGY; EXECUTIVES: CABLL TV; .
METRO o ' ‘

NEWS SUBJECT: High-Yield Issuers (HIY)

INDUSTRY: Communications'Technoloqy; Telecommunications, Eil {CMT TEL)
sic: 1040, €021, 6712 |
EDITION: ROCKIES

Word Count: L172
10/5/97 DENVERPOST Jo1
END OF DOCUMENT
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PROOF OF SERVICK -

lmmloyedmmeCamwoflpsAnnlu,SnuofCaﬁfmil. I amm over the age of 13 and
‘ noupnr:ym@mmmeuTﬂSoMFimSmnlﬂﬂw.Lm .
Angeles, California 90017. : :

On August 7, 2000, 1 mmmm;mwummoruqm
FOR ADMISSION OF DIRECTV ENTITIES AND HUGHES ELECTRONICS CORPORATION

TO PLAINTIFFS

T. Wade Welch, Esq. Mark A. Nadeau, Esq. Greg Kerwin, Esq.

T Wade Weich & Associates  Squires, Sanders & Dempacy, LLP Gibson Dunn & Crutcher
2401 Fountaimview, #215 40 North Centrel Avenue, ¥2700 1801 California Sweet, #4100
Houston, Texas 77057 Phoenix, Arizoos 83004 Denver, Calorado 80202
Fax: (713)952-4954 fax:  (602) 253-8129 Fax: (303)296-5310
Phone: {713)952-4334 Phone: (602) 528-4000 Phone: (303) 293-5700

[] Bymﬁmgﬁwhm:)lmdlbonuhﬁxmbtmm-bwem
mm.':mmmmupmmmmmnumudmmm
imﬂ:ummiﬂurqﬁmﬁn;hnnﬁnﬁnhmpb&eudﬁﬂuﬂm. )

[] Byphch;dn&anﬂs)ﬁnedmvehlmm#mmm“ﬂ
fuﬁabunmdmﬁnghmbpeﬁnrpiekupwi&&dsﬂimmfawuniﬂuuﬁm.

N Bypmmmnwmmmmmmmwm

' mmUMSlinmmmMuthhw.lmfmﬂh
mm&m':mﬁwuﬁmﬂMwamﬂu Under thas
pnaicehwmldhed:podudwiththcv.s.punlmmdmmedlywiﬂwomem
fully prepaid in the ordinary course of business.

[] 1persm:llymeduhuvelqpebyhandm:hcmnt!u;ddrmsetfouh:bove.

X1 (FIDEIAL)IWMImmpiuyedinlheoﬁeeohmbﬂ'ofmehunfdﬂscmu
whose direction the service was mads.
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EXHIBIT. 2
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 00-K-212
ECHOSTAR COMMUNICATIONS CORPORATION, =t al,

Plaintiffs,

V.

DIRECTY Enterprises, Inc, <. al,

. Defendants. -

PLAINTIFFS' RESPONSE TO DIRECTV'S AND HUGHES'
FIRST SET OF REQUESTS FOR ADMISSIONS

Lo accordance with Rule 36 of the Federal Rules of Civil Procedure, Plaintiffs BchoSar
Satellite Corpotation (“ESC"), EchoStar Communications Corparation (“ECC™), wnd EchoStar
Technology ammm(mmy.wmmmmnmm.m.
DIRECTV Enterprises, Inc., DIRECTV Merchandisiog, Inc., DIRECTY Operations, Ic., and
Hughes'' (collecﬁve& “DIRECTV™) First Set of Admissions as follows:

1. Wmmxmmmewbjeamoﬁhisuﬁmndmtmably

_'akummldhmmwnfﬂuﬁﬁbkcﬁdmmdnmchomﬁdeﬁwmﬁm

pursuant to Rule 26 of the Feders! Rules of Civil Procedure.

! Plainﬁﬂ'smed“ﬂn;huNetwkSysm'in&eirComphi.nL D!R.EC’PImponded
thet there is no such legal entity mdthﬂ“HughaElm:ﬁaCorponuon”uthepmpuputy.

FCC000000131
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2. “Produne“munsmakeavnil_ablefminnpacdmmdwpﬁngdocmamm“in
the possession, custody, of control of Plaintiffs and that Plaintiffs could identify after a reasonable
scarch.ataph:c.dax:,andtinxemumﬂ}yagruﬂbletoml for ail partios. The word “produce”
should not be construed a8 an admission that any particular document exists.

mmmmmm

1. EchoStar objects to DIRECTVs Requests for Admissions, including the definitions
and instructions, 10 memmtw:(:)mm'mmwmchmmemm@qm
of the applicabls foders! and local rules; () purpor: 1o reguire discovecy a0t providad for by these

rules, incluﬂing.hmnnllimiwdtodimveryonmbjmmtniasuein—lhisméiand(c)pwponm

pﬁﬁmuummmwmmmmymmnmkpﬁm
2 EcboStar objects © Dmm'smmwmmmmmwm

wimmemdimandmmuymaningofmchwmdsmdpm

1. Ahitmarﬁeﬁmmm@dmebnoﬂgmaabom&mbﬂs.lmz “You
m\bﬂ@wmhabhbunymmmﬁnlmhmhmm.'uqumdmm
.mchndDenvu‘Pouuﬁcle. (Exhibit A) o

Anpwe : i‘
BchoSt:tadmiBMtheOcmberS,l”?eﬁﬁonofMDmvamdneamibmthcqumed
seatence 1o Mr. Ergen. Howwu.utbnthemmnisbdngmponed oe;modappmmmly

mrueyursprionomedueofm:equ forndmiuimﬁchoSmcmneither admit nor deay.

5 FCC000000132

-

FOR PUBLIC INSPECTION D



o}

2. Admit that EchoStar competes with cable for subscribers.

EchoStar objects that this request for admission is vague and ambiguous, such that any
response given by EchoStar may be misieading in light of the objectionable request. Subject to the
aforcmentioned objection, EchoStar responds as follows.

EchoStar admits that when PrimeStar was owned by cable companies, EchoStar competed
indirectly with cahle (by virtue of ity PrimeStar ownership) for satellite subscribers. Now that
anuur:sownedhy DIRECTV, EchoSmdoanotcompemdmcuymmablehsmum

subscribers.

3. Admit that EchoStar competes with C-Band satellite for subscribers.

Answer:

Denied.

4 Admitthat EchoStarcampetes with Muitichanne! Multipoint Distribution Service for

Aarweri

Denied.

5. Admit that EchoStar competes with Satellite Master Antenna TV for subscribers.
.m -

Denied. : -
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6. Admit that EchoStar competes with Home Satellite Dish for subscribers.

Angwer:

EchoStar objects o this request for admission in that the term “Home Satellite Dish” is
undefined in DIRECTV"s Requests for Admission and EchoStar cannot understand exactly what is
being asked. However, EchoStar does admit that it competes with DIRECTV and HUGHES for the
le and disibution of “saellite TV cquipment,” a thattec is defined i DIRECTV"s Requesis
far Admissions.

7. m:mwwmmwmbwmmmmuma@m
ofsporﬁnsevenuudlhthsNaﬁmllFootbdlLam .

ADIWRE:

Denied.

8. MmitmuEshoSwhldmeoppormnitymbidmthepmmmhlsmddim‘huﬁon
of sporting events with the Nati Baaketball Association.

Answer.
Denied.

9. m:mmﬁmquwmnmwmmn&m
o[sporﬁngmwiﬂlmnNadwﬂnockeyLe.m

Anywers

EchoStar admits that it submitted one bid in 1999 for the 1999-2000 scason, but was told by’

theNaﬁonﬂankcyLmMDmichh:dWiupaymm&btbeNﬂmﬂHockey

mgumom:mmumnmmwmwmmms:m

¢ t——EA BT § 8 e
' .
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!0'. "~ Admit that EchoStar had the oppormaity 10 bid on the programming and dismibution
of sporting cvents with Major League Basebail.

Answer:

Denied.

- 1L Adminh:tEchoSwdim”uulsitsmﬂiuTVequipmmMmiwdirwﬂym
consumers through its dishnetwork.com website. ‘
Answer: - : B
EchoSuxﬂmiumni:dhﬁbmvcymdlqmﬁﬁuofmdﬁtqwmuﬂgﬁa

directly 10 consumers through its dishnetwork.com website-

12. AdnﬂtMEchoSurdim‘hﬂuiuu@:lliteTV equﬁpmentandmiccthron;hﬂu
retailers idmﬁﬁedaniadwwoci:-eomwehdm.

Angwsri

EchoStar admits that it disibutes its sarellite TV equipment and secvice through the retailers

identified oa its dishnerwork. com website.

mtmmsmmmmuwquﬁmmdmwyu

13.
consumers through i 1-800-333-DISH (3474) tol)-free cumber.
ADsesr: e
EchoStar admits that it distributes very small qusntities of 1 sarellite TV equipment and
service directly to consumeTs through its 1-800-333-DISH (3474) toll-free nuraber.
5
. FCC000000135
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’ 4. . Adnﬁt:hn.beforethed:tethn&hoSunignsd:nagreunemtomgem’:h-(or
acquire) Kelly Broadcasting Systems, EchoStar imew that DIRECTV and Kelly Broadcastng

Systems had signed anpnﬁnngRECTVthemluiwriﬂnmdimmmahnic

programming supplied by Kelly Broadcasting Systems. _

Agswer:
Denied.

15. A&nithefaeﬁadeEchnSm:imdmmmmmwi&n(m

uire) MYWSW.MWWMMymme
ﬁmDMWwMWMMWanmmﬁDMCW.
Aagwer: o
Denied.

16. AMMmubcfuemem&nEmSwﬁpdeWwwim

uire WMSM&B@SNWMM .
g:ﬂ';qsmu)mm wuumtbensimdmmmmwmlmeMmmy
eou-q:etiwrofDmECl'V.

Answer:
Denied.

FCC000000136
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Submitted this _§ " day of _SJQ 5272» A 2z 2000,

¥

T. WADE WELCH & ASSOCIATES

T. Wade Weich

2401 Fountainview, Suite 21 ]
Houston, Texas 77057
(713)952-4334

{713) 9524994 {fax)

SQUIRES, SANDERS & DEMPSEY L.L.P.

Marzk A. Nadesu
40 North Central Avenue, Suite 2700
Phoenix, Arizons 85004 '
(607) 5284000
(602) 253-8129 (fax)
ATTORNEYS FOR PLAINTIFFS
Plainuffs’ Address:
David K. Moskowitz, Esq. .
General Counsel and Vice President
EchoStar Communicstions Corporation
EchoStar Sstellite Corporstion
EchoStar Technologies Corporation
5701 S. Santa Fe
Littieton, Colorado 80120
7
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CERTIFICATE OF SERVICE

I hereby centify that on this the = day of 5%222,:£ , 2000, a true and

correct copy of the foregoing has becn forwarded via U.S. Mail w the following atorney(s) of

mco:ﬂ,inmcordumcwithlheFeduﬂMaofCivﬂProeedm:

Bruce A. Featherstone, Esq.
Joha A. Desisto, Esq.
Featherstone Desisto LLP
600 17th Street, Suite 2400
Deaver, Colorade 30202

Jeffrey S. Davidson
Alexander F. MacKirmon
Kirkland & Ellis

777 South Figueroa

Los Angeles, California 90017

J. Thomas Rosch

Daniel Wall

Latham & Watkins

505 Montgomery Street, Suite 1900
San Franciaco, Cafifomia 941 11-2562

Attorneys for DIRECTY and HUGHES
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