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Channel 20, in any local market, we must then also include
all the ozher loral broadcast stations. We must display
them.

There is no precedent for this kind of
provision, your Honor, because the Copyright Clause power
purpose is to protect the property of copyright owners, to
be sure, for the benefit of the public, in order to
encourage that -- to reward them properly and to encourage
the production of good and useful works for the benefit of
the public.

That is not what is happening here. What is
happening. your Honor, is that works that are wanted by the
satellite carriers are being used to leverage works that
the government wants the satellite carriers to display.
That is a perversion of the copyright power. It is not a
legitimate use of copyright power.

And for the same -- effectively the same
reascon, your Honor, it alsc falls independently under the
First Amendment, to which --

THE COURT: Well, before you go to the First
Amendment, let’'s stay with the Copyright Clause for a
second.

MR. COOPER: Yes.

THE COURT: Section 8 of the Constitution

says Congress may have the power, and it talks about an aid
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to promote the progress of science and useful arts, and
then it says, by securing for limited times to authors and
inventors the exclusive right to have respective writings

and discoveries.

*pPromote science and useful arts," it seems
te indicate they have some -- Congress is in the business
of encouraging innovation and encouraging writers as well.

MR. COCPER: Yes, that is absolutely right,
your Honor.

THE COURT: Well, the argument being made
here is that this is a proper exercise of the copyright
power, because Congress here is encouraging wide
dissemination of information, similar to what is stated in
the Turner case.

MR. COOPER: When, your Honor, what --

THE COURT: Being told you can carry more
channels, not less, by definition means a wider number,
wider quality, doesn’t it?

MR. COOPER: Well, your Honor, if you’re told
that you can do that, yes. But if you’'re told that you
must do that, that the satellite carrier must, if it
exercisea the -- the copyright license to carry any, it
must also include that which it does not want to display,
your Honor, as I say, there is no -- let me give the Court

an example that I think may bring this inte & little bit
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sharper focus. And it is an example that I think applies
no less to the copyright power than to the First Amendment
analysis that I'll get to in a moment.

The Copyright Statute allows for fair use cof
copyrighted materials. There is a license under the
statute itself that Congress has given everybody,
newspapers, most obviously, to gquote for news and
commentary purpcoses and what have you, copyrighted material
in fair use. Teachers can copy copyrighted materials for
classroom use.

Now, Congress, under their view of the
Copyright Clause power, and under the First Amendment,
could condition the fair use license on the newspaper or
the teachers requirement to carry other things.

So, if you gquote -- so, if the newspaper
quotes President Bush, then the newspaper must also guote
former President Clinton.

That would be precisely analogous to what Congress has
required in the "must carry" provisions of SHVIA.

THE COURT: Let’'s talk about that for a
second. The statute does not describe content, does jt?

Where does it describe the content that must
be carried?

MR. COOPER: Your Honor, it -- this is a

speaker based, and this gets to the issue of the
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distinction between this case and Turner --

THE COURT: No, if you answer my guestion
about the content, where is content in this statute?

Where does it say you've got to carry "A"
over "B"? ‘

Where does it gay content?

MR. COCOPER: Your Honor, it says if you carry
any local station, you must carry all the local statioms.
And if there is one thing that’s clear --

THE COURT: Wait a minute. "Stations” is not .
the same as saying "content." When I think of content --
and I think this is in Turner, the Court talks about
content being a message.

One of the questions the Court has to
determine is what -- whether there is some particular
message here that is favored over the other. 1Is there any
reference to ideas or views in the statute?

MR. COOPER: No, your Honor, there is not.

And if I may say why that just doesn’'t matter cne bit --

THE COURT: OCkay. Okay.

MR. COOPER: -- the Constitution protects not
just content-bagsed distinctions required by the government,
but it protects against speaker-based distincrions as well.

THE COURT: Absolutely.

MR. COOPER: And the statute does clearly
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make its "must carry" provisicon dependent upcon the
satellite carrier’s selection of a particular speaker, of
any local broadcast speaker, if a speaker is selected.

And in this case, your Honor, I should say,
it is clear from the -- from the entire purpose of SHVIA,
and it's clear also from the legislative history of SHVIA,
that Congress’ purpose was to insure, as we have heard
defendants al;eady make known to the Court, and as their
briefs make a clean breast of, it was to insure that
independent local broadcast stations be carried over
satellite carriers.

It wasn’'t to protect network affiliated
stations. The network affiliated stations, they knew, we
would cherry bick. There is no doubt about that. That’'s
common ground, that we would exercise our editorial
discretion under the First Amendment, I should say, to
cherry pick.

So, Congress’ pufpose here was to attach a
burden to our -- our decision to select a speaker by
requiring us to a:so transmit the speech of speakers that
we didn’t want.

THE COURT: That was the First Amendment
argument. What standard of review do you think is
applicable here?

And I think in your brief you argue for

41
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stricture. In the end, the gquestion I have has to do with
where the statute on its face Belects a particular message
or prefers a particular speaker.

I think that the idea that a channel -- they
provide a channel, the Bowling Channel, the Golf Channel,
there are hundreds of them. I'm having trouble with the
idea that by requiring carrying a channel, that Congress is
somehow selecting a speaker.

MR. COOPER: Your Honor, each channel is a
speaker. I have no doubt that my friends --

THE COURT: By that, I mean in terms of the
message here, you seem to be saying that they prefer
independent local broadcasters over networks, and that this
is not an appropriate exercise of Congress’ judgment, where
they -- where Congress claims that its purpose is to
promote free television and wide dissemination of
information.

MR. COOPER: Your Honor, I would just
reiterate that point number one is, it doesn’'t matter what
the message is, if Congress distinguishes and discriminates
with respect to speakers. The Constitution protects no
less our discretion to select a speaker, regardless of what
the speaker might say.

Congress couldn't say that if you select a

local religiohs station, any religious station, you must
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also select, you must alsc carry all other religious
stations. That would be at least viewpoint neutral, and
Congress clearly couldn‘t do that,

In this context, your Honor, it is -- it just
doesn’'t matter that it -- that Congress was indifferent to
what the speaker that we selected wéuld say. It still
requires strict scrutiny. Speaker-based distinctions
require strict scrutiny.

Rosenburger and a number of cases recognize
that, that they are no less subject to heightened strict
scrutiny under the Fifth Amendment than is a palpable
content -based.

But my second point, your Honor, is this:
This is content-based, because there is no doubt that there
is a particular message that Congress wants to make sure
that satellite carriers display.

It is the unpopular message that would not
wayrant, in the market place, the satellite carriers to
give up a channel for, as against the popular messages that
the satellite carriers will supply to their subscribers and
their consumers. So, your Honor, it is quite definitely
content -based. It’s based upon the popularity of the
message.

THE COURT: But where is the coercion here?

What does the government force here on

ES 039 10493
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. 1 sacellite broadcasters?
2 Everyone agrees that this is a license that
3 is available. You don’'t have to participate in this
: 4 license if you choose not to.
i 5 And indeed, there is no right to broadcast
; 6 copyrighted works of others, is there?
7 MR. COOPER: Your Honor, that question does
8 come to the heart of this dispute. Precisely.
9 And your Honor, as you have earlier noted in ycur
10 discussions with my friends for the defendants, this is an
11 unconstitutional -- we say this is an unconstitutional
! 12 conditions case.
{ . 13 And your Honor, that doctrine is premised on
; 14 the notion that the individual has a choice, has an option,
15 doesn’t have to accept the benefit from the government, but
16 if that individual does accept the benefit, it must also
17 accept the burden.
18 And your Honor, I want -- if the Court will
19 bear with me, I want to actually share the language that I
20 believe -- from the Supreme Court that addresses every
21 central point that the defendants have made in their briefs
22 and to the Court.
i 23 Your Honor, it's from our brief at page 18,
é 24 and it's from Perry against Cinderman, and it captures the
i 25 Unconstitutional Condition Doctrine:
'
|
i
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For at least a quarter'century, this
Court has made clear that even though a person
has no right to a valuable government benef:.t,
and evern. though the government may deny him the
benefit for any number of reasons, there are some
reasons upon which the government may not rely --

let me interrupt. I have more to share, but the point is,
they're right. We don’'t have a right to carry copyrighted
speech. That is not a right that we have. And the
statutory license that SHVIA creates does give us that
right, but it’s at a cost.

It may not deny --

again from Perry:

Government may not deny a benefit to a
person on a basis that infringes his
constitutionally protected interest, especially
his interest in freedom of speech. For if the
government could deny a benefit to a person
because of his constitutionally protected speech
or associations, his exercise of those freedoms
would, in effect, be penalized and inhibited.
This would allow the government to produce a
result which it could not command directly.

THE COURT: Is this the case involving the

teacher who was discharged because he complained about the
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Is this --

MR. COOPER: Yes, your Honor.

THE COURT: That’'s not this situation, is it?

We‘'re not talking about the government
deciding to punish someone because they’ve exef:ised their
First Amendment rights here. We are talking about whether
a broadcaster can or should take advantage of a license.
And a license, by definition, is the privilege to use the
right of another.

I am trying to determine how there's coercion
here by the government forcing the broadcasters to do
anything, such that I even need to reach the First
Amendment gquestion.

Do I have to reach it here?

MR. COOPER: Your Honor, there is only the
coercion that flows from conditioning the benefit. It is
the benefit that the government uses to essentially coerce
acceptance of the condition.

And yes, the -- all of the constitutional
conditions cases recognize that you don’t have to take the
money. Let's --

THE COURT: Well --

MR. COOPER: You don‘t have to take the

benefit.
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THE COQURT: Well, help me distinguish Turner,
because in Turner the cable operators were forced to carry
everything. And that withstood this First Amendment issue
here.

And here, you're not required to take
everything. You’'re only required to take -- partake of all
the lcocal channels in the particular locations that you
select, and you’re not required to select every location in
the country. Why is this governed by Turner 1?

MR. COOPER: Your Honor, Turner 1 was not a
constitutional condition case. It‘s certainly true that it
was not -- at issue in Turner 1 was a mandate. It did not
condition a government license on the agreement to accept a
government requirement. That was -- the Turner case is not
at all in the line of this case.

And just tc address your specific question
about Turmer, your Honor, the central flaw in this case
gets back to what -- and the reason it is distinguishable
from Turner -- gets back to what I was previously
discussing, that in this case, your Honor, the requirement
to carry additional stations that the satellite carrier
does not want to carry is triggered by a First Amendment
exercise. It is a conditior based upon the satellite
carrier’s decision to display the speech of a speaker.

And that is its constitutional flaw, your Honor.
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THE CQURT: You're saying that for -- for
example, if this were a newspaper case, that Congreas could
not condition a grant of a copyright license to a newspaper
on the regquirement that the newspaper editor select a
government price list for inclusion in the newspaper?

MR. COOPER: Precisely, your Honor. It's
precisely -- it's precigsely on point. And we know that the
government couldn’t do that from the Supreme Court's
decided cases.

What we are submitting, respectfully, to the
Court is that the government couldn’'t do that with respect
to my friend’'s clients, the local broadcast stations, who
themselves every day cherry pick that which will go into
their program day.

They decide this will go in and this will go
out, and that is at the essence of what they do. That
editorial discretion is at the very essence of the First
Amendment. And the same is true of us.

If Turner doesn't do anything else that we
agree on, I assume we will recognize that cable carriers
have First Amendment rights that must be protected. They
are speakers. It is no less true of us. We are speakers,
just 1like cable companies, just like newspaper.

And in this particular respect, the editorial

discretion, it is what we all three are about. Local
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broadcasters, newspapers and satellite carriers, they are
all three about, at their core, selecting and refusing to
select, deciding what will be said and what will be not
gsaid, no less than a parade organizer in Hurley.

Deciding what will not be said is no less -
constitutionally protected than deciding what will be said,
your Honor. And that’s the key problem.

THE COURT: Well, I understand that’s your
rationale and I understand that argument. I think that the
difficulty I have -- and I think that you've addressed that
in your brief, and I think you’'ve addressed here in
court -- is that unlike Turner, there is no force here, and
you’re saying that if Congress is going to grant this
limited statutecry license, they not burden it with a
condition that impinges upon your First Amendment right.

The complexity as it relates to so-called
First Amendment gquestions is: Well, do=s it really
implicate your First Amendment rights, to the extent it
requires you to choose a particular message? That’s the
first question.

And then second: Does it do sc in ways that
would neot survive intermediate scrutiny if you were to
accept the -- both sides have cited to me from the
legislative history and the purpecses of the statute, and

that is the purpese being to afford and to promote free
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1 television, and to promo:te wide dissemination of ideas.
2 Isn’'t that provided for in this statute?
3 MR. COOPER: VYour Honor, it is provided for
4 to the extent that, yes, the government has said if you
5 carry the -- on your -- your medium of communication, your
6 First Amendment vehicle, the speech that you want to carry,
7 you must also carry the speech that the government wants
8 you to carry.
9 THE COURT: If you want the license,
10 MR. COOPER: Yes, if you want the license.
11 THE COURT: If you don't want the license,
‘ iz you can negotiate with wheoever you want.
| 13 MR. COOPER: You certainly can, and that’'s
; 14 the condition. That’s the unconstitutional condition.
i 15 THE COURT: No, you have choice. You have
E l6 choice here.
17 MR. COOPER: In every unconstitutional
‘ 18 condition case, the teacher in Perry, the League of Women
19 Voters and Pacifica. In FCC versus League of Women Voters,
20 had a choice. They didn’'t have to take the money, the
21 federal funding. But if they did take the federal funding,
22 they couldn’t editorialize. And the Supreme Court said you
| 23 can’'t do that. They had a choice. Nobody forced the money
f 24 down Pacifica‘’s throat.
é 25 THE COURT: You cee, the problem I'm having
1
i
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again -- and this is -- let’'s go to the technoclogy
argument. You criticize and you say we should not apply
Red Lion here. And I think that as it relates to 12(b} (&},
that T have to accept your well-pled allegations as true
abpout the technology limitations.

If there are technology limitations on the
availability of satellite space, then why wouldn‘t Red Lion
apply here, and a relaxed standard of scrutiny be
applicable?

(Pause)

THE COURT: If Red Lion talks about there
being technoclogy limits as being a reason to afford a
relaxed standard of scrutiny. and you say that there is a
limited space availability to satellite broadcasters, why
shouldn’t Red Lion apply here?

MR. COOPER: I'm sorry. I‘m with you now.

Your Honcr, counsel for, I guess the publics,
has advanced the Red Lion point, and he relies upon the
D.C. Circuit case which did, indeed, apply Red Lion.

We have two points to make in response to
that. One is Judge Williams’ Qissent from denial of
rehearing en banc, along, I believe, with four other
judges., which we submit to the Court is the sound analysis
as to why that is not the case.

The so called scarcity rationale simply does
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not apply with the same force and factual supstance as it
does with respect to broadcast.

But the real point ig, if Red Lion were ever
challenged in the Supreme Court today, there seems to be no
doubt how that case could come ocut. And in the Fourth
Circuit, your Honor, in a case that we have cited to the
Court called Chesapeake and Potomac Telephone against the
United States, in 1594, which did not apply te a -- to a
satellite case, excuse me, to a common carrier case, a
telephone company, the Red Lion standard, but rather,
applied instead the intermediate scrutiny standard.

But not even the FCC believes, your Honor,
that the scarcity rationale continues to justify Red Lion,
even with respect to broadcast medium. And throughout
their briefs they have attempted to analogize the satellite
carriers to the cable companies. And the Court rejected
Red Lion with respect to the cable company.

THE COURT: Okay.

MR. COOPER: Your Honor, I would like to
address especially this notion on which all of the
defendants rely very heavily, this line of cases I think
best exemplified by Russ --

THE COURT: I'll ask you to address Russ.

MR. COOPER: Yes.

THE COURT: Thank you, please.
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MR. COOPER: Your Honor, in their effort to
avoid the Unconstitutiomal Condition Doctrine, they rely
upon this narrow line of cases dealing with federal funding
restrictions enacted by Congress under the Congress’
spending power.

These are spending power cases, your Honor,
all of them dealing with federal funds. And the cases hold
a gsimple proposition, one that is completely inapplicable
here, and that is, the government is entitled to determine
how public money will be gpent.

Congress is entitled to do that, and is
entitled to insist that those public monies will be spent
on no purpose other than the ones for which they’ve been
authorized. That’s Russ.

So, in Russ, Congress was entitled to say, in
Title -- in Title 10, the Family Planning Program, that
this money will be used for family planning purposes, but
not abortion related family planning purposes. It could
not be used in connection with that, and Congress was
entitled to do that.

That didn‘t wvisit this kind of a penalty on
speech in connection with anything outside the Title 10
program. It simply limited the support by the government
for abortion related activities within the Title 10

program.
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Tney say Russ controls in this case, because
this principle in this spending power line of cases,
federal money line of cases, applies equally when Congress
exercises its regulatory powexr, such as its commerce --
excuse me -- it's Copyright Clause power. That is é
regqulatory power, and that’s Qhat's at issue here, not the
spending power.

We contest their theory that that applies,
with a simple construct, and we can dispose of their theory
by simply recasting Russ in terms of a regulatory power
case.

Suppese that the government had conditioned
the license for the family planning clinic or the license
for the family planning doctor, on the family planning
clinic or doctors so-called agreement not to ehgage in
ebortion related activity, your Henor. That condition
would not last 30 seconds in any Federal Court.

It would be plainly unconstitutional, and
plainly unconstitutional under the Supreme Court
unconstitutional condition cases, even though the doctor
and the clinic were perfectly free to say, "We'll just walk
away from the license. 1It’s valuable. We would like to
have it, but we ran’'t live with that condition, and we’'re
free to dc that."

No, they would be free to do that, no less
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than we are free to do what my friends for the defendan:
say is the only thing available to the satellite carriers.

THE COURT: All right.

MR. COOPER: Your Honor, ail of the cases
they rely upon are spending power cases, and all of the
regulatory power cases dealing with unconstitutional
conditions go my way in Bolatti, in Pacific Gas and
Electric.

In both of thogse cases, your Honor, the
dissent in those cases accepted the defendant’s script.
They said:

Look, you’ve got a corporate charter, and
in return, or you've got a monopoly license in
the case of the utility and Pacific Gas Electric,
and if you want it, you'll acecept this condition,
this condition with respect to Pacific Gas and
Electric, where you have to put your
philesophical opponents newsletters in your
billing envelope.

Your Honor, they could have always -- Pacific Gas and
Electric, the utility, could have said "no" to monopoly
license.

You know, there are other cases, well, the
Newsrack cases --

THE COURT: You don‘t have to repeaﬁ
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everything in your brief. I think you‘ve addressed that
aspect of it for me.

If you would briefly address the taking here,
what is the taking here?

MR. COQPER: Yes, your Honor.

Your Honor, it beils down to the proposition
that the property that we have is -- is effectively
intellectual property, but it’s just like real property in
that one of the essential sticks in the bundle is the right
to exclude.

| We have the right to exclude those local
broadcast stations, those informations, in our programming
menu, in our channel capacity, that we don’t want. That is
a property right, no less than our First Amendment right.

Now, the "must carry" provision effectively
turns the satellite carriers’ programming menu, its channel
menu, into the government’'s bulletin board, the
government’'s bulletin board to insist upon the carriage of
the mesgages, whether they be content based insistence or
not, insist upon messages that the governmeﬁt believes
should be carried, despite the fact that the satellite
carriers believe they should not be -- they should not be
carried.

And your Honor, the Unconstitutional

Condition Doctrine applies no less to our property, and
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real property, than it does to First Amendment rights.

As the Noland case, which we’ve discussed in our brief, and
I know the Court is well familiar with, and the Doland
case, both of which say that the government cannot
condition, for example, a zoning approval, a valuable
berefit, valuable government benefit, that the land owner
has no right to insist on, the government cannot condition
that zoning approval to build on beach front property with
the requirement that the land owner allow a lateral
easement across his beach. Because that is using
governmental regulatory power to coerce a concession from
the land owner, rather than to protect some particular
public interest.

And so, your Honor, our takings clause case
boils down to a very similar construct to our First
Amendment case, and it relies upon Noland and Deland.

And beyond that, there is a physical occupation of our
channel capacity by this stuff, these local broadcast
étations, that we don’t want, but the government does.

THE COURT: All right.

MR. COOFPER: Your Honor, there is one -- I
think there is one point that -- one of the counsel,
pernaps more than one of counsel, for the defendants made
that I would like to address --

THE COURT: Okay.
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MR. COOPER: -- if the Court will indulge me
just a moment, and that is the construct that they're
suggesting to the Court that, which is designed to try to
bring this case again within the Russ analysis.

They make the point, and I agree with it,
that Russ and the other federal spending power.caaes
permitted conditions on discreet programs, so long as the
recipient of that federal meney was free, outside of the
federally funded program, to engage in the protected '
activicy.

So, in Russ, the condition only applied to
Title 10 family planning. All of the cother family planning
activity that the recipient did could involve abortion
related, because it wasn't supported by federal money. It
was outside that program.

That is the correct coﬁstruct, and I think
everybody -- everybody has agreed on that. They want to
suggest, however, that -- that our markets are analogous to
the difiIerent programs in Russ, and that’'s not the case.

In other words, they say:

Look, if we accept the benefit of
statutory license in one market, we're free in
the other markets, in the other programs, to
exercigse our editorial discretion and go out and

negotiate deals for these copyright licenses.

58

ES 039 10508
ES-FCC031292




12
13
14
15
1le
17
ig8
13
20
21
22
23
24

25

I've got to mention an aside here. They
know, and Congress knew -- and your Honor, the Court, I
eubmit to you, can take judicial notice of the fact -- that
this option is theoretical only.

The reascon we had the statutory license both
in cable and in satellite was because it is a virtual, and
in all practical respects an impossibility for anyone to
negotiate all these copyrights in the free market. Well,
that is an aside.

They say that each one of these markets is a
discreet program, and we can go -- we're not affected by
the "must carry" condition in markets that we don’t accept
the license,

Your Honor, each one of our markets is
analogous to the Title 10 program in Russ. Each one of
them, we have to make the decision whether or not to accept
the government beneficial license, statutory copyright
license, or reject it, And so we don't have a program
cutside of each market that we can exercise our editorial
discretion.

It’s just like FCC against the League of
Women Voters. The Court will recall that in that case, it
was a spending power case, again, that the Supreme Court
said that the spending ccnﬁition, no editorializing by a

publicly supported television or radio station, that
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that -- that condition attached to the federal monies was
unconstitutional, an unconstitutional condition, because
there was no way outside of the station, the individual
station, for the station owner to engage in editorializing.
Pacifica had at least -- I think I'm
correct -- nine individual stations. Those individual
stations, each one, was subject to the federal funding and
to the condition. So, there was nowhere for Pacifica to
go.

_ The same is true here. Each market i=s
analogous to each station in Pacifica, each satellite or
television broadcast market. And for thac reason, your
Honor, it‘s an entirely false construct. We can’'t escape
this infringement on our editorial discretion. It will
follow us from market to market to market.

And your Honor, I appreciate the time that
the Court has allowed me to cope with the arguments.

THE COURT: You know, it's a very important
case. Both sides have briefed this extensively, and a
facial challenge to the constitutionality of a statute does
deserve additional consideration.

I appreciate the thoughtful preparation that
both sides have devoted to it. Thank you.

MR. COOPER: Thank you very much.

THE COURT: 1 was very generous in the first

6C
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round. You're going to -- you're speaking for everybody.

MR. LOBUE: 1'll deo that.

ARGUMENT BY THE DEFENDANTS/INTERVENORS

‘MR. LOBUE: I would just like to address a
couple of points.

First, I would like to correct an issue of
law that the plaintiff spoke to. And I'm gquoting from
Leathers versus Medlock, the Supreme Court case, which
says:

The differential burden on speakers is
insufficient by itself to raise First Amendment
concerns.

And in Turner, at page 658 of the opinion, Turner 1, théy
go further and they say:

Speaker-based laws demand strict scrutiny
when they reflect the government’s preference for
the substance of what the favored speakers have
to say or aversion to what the disfavored
speakers have to say.

So, the fact that this law has some
differential impact on different groups of speakers does
not, in and of itself, raise any First Amendment issues.
Only if it reflects a preference for a particular viewpoint
or something of that character does it raise the need for

strict scrutiny.

€l
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Secondly, I want to make clear that this
statute is most definitely not designed to insure that
independent broadcasters be carried. That is not its
purpose. It could not possibly accomplish that purpose.
It's simply because if plaintiffs choose not to invoke the
license, there is no carriage obligation.

It's not -- it’'s designed to make sure that
the statutory licenéing scheme does not have an adverse
impact upon independent broadcasters or any other
breoadcasters, in that circumstance where they do invoke the
license, to carry half the stations, and the other half are
left out in the cold, that’s what this statute is concerned
with.

THE COURT: All right.

MR. LOBUE: On the question of whether they
can exercise editorial discretion outside the scope of the
program, I just want to make clear here that plaintiffs
obviously have the alternative of exercising editorial
discretion in markets where the license is not even
invoked.

But even in markets where it is invoked,
whatever message they wish to get across, they can carry
any channels they wish, over and above the lccal breoadcast
stations, to get whatever message across that they wish to

get across by exercising the editorial discretion. The
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obligation here applies in a very, very limited context.
It is not a deprivation of right.

THE COURT. Would you respond to his argument
that Russ and the spending power cases are not applicable,
and why should I apply them here?

MR. LOBUE: I think, your Honor, they rely
upon an employment case, Perry versus Cinderman, for that
proposition.

We, in our brief, cited Connick versus
Meyers, which is a subsequent employment case, which makes
clear that an employee may be fired for criticizing his
supervisor,

A person vwho is not an employee cannot be --
the government can take no adverse action against him,
simply for criticizing the government official. The
ability to limit speech in that circumstance is tied in to
their acceptance of a position.

Secondly, 1 would point to Cornelius, which
is a case involving the combined federal campaign and
whether charities would have the opportunity to
participate, in effect to solicit from federal employees,
solicit contributions.

In Cornelius, there was a limitation imposed
by the government. They were not prepared to allow those

groups that attempted to influence legislation to
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participate in the combined federal campaign. The Supreme
Court upheld that restriction on basically the same
grounds. Participation is voluntary. |

This is not a restriction on the speech.
They're free to attempt to influence legislation, but thie
particular benefit was a benefit package for a different
group of recipients, those that did not attempt to
influence legislation, and upheld that requirement.

That is not a pending clause case, and neither is Connick
versus Meyers.

Thank you, your Honor.

THE COURT: Well, I believe you all have
briefed this as extensively as you're going to, and now my
task is to digest your very well-prepared Driefs and give
the matter greater reflection. And I will render a ruling
in due course, and that means that you'll receive it as
soon as I'm able to render it. |

And please don't call chambers asking when
that will be. It may be within the next 60 to 90 days.

Thank you. Thank you again for the quality
of your preparation. We're in recess.

{(Court recessed at 12:54 p.m.)
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for the United State District Court of Virginia, Alexandria
Division, do hereby certify that I reported by machine
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IN THE UNITED STATES COURT OF APPEALS JuL 19 2002
FOR THE DISTRICT OF COLUMBIA CIRCUIT

FEDERAL COMMUNICATIONS COMMISSION
OFFICE OF THE SECHETARY

TELQUEST VENTURES, INC.,

Appellant,

Case No. 01-1384
v.

FEDERAL COMMUNICATIONS COMMISSION,

Appellee.

REPLY OF DIRECTV, INC.

Pursuant to Rule 27(a)(4) of the Federal Rules of Appellate Procedure, DIRECTV, Inc.
{("DIRECTV") hereby replies to the October 10, 2001 Response (“TelQuest Response™) of
TelQues: Ventures, Inc. ("TelQuest").

TelQuest has argued that DIRECTV's motion for leave to intervene in this appeal should
be denied because DIRECTV allegedly has not demonstrated the likelihood of an imminent,
concrete and particularized injury sufficieat to counstitute “injury in fact" for purposes of
Communications Act and Article III standing requirements. See TelQuest Response; Lujan v.
Defenders of Wildlife, 504 U.S. 555, 559-61 (1992); see also City of Cleveland v. Nuclear
Regulatory Comm'n, 17 F.3d 1515 (D.C. Cir. 1994) (movant for leave lo intervene must have
Article IIl standing). That argument is nonsense,

DIRECTYV is one of two dircct broadcast satellite {"DBS") operators in the United States
that competes in the market for multichannel video programming distribution. It is difficult to
imagine any entity with a more tangible, direct interest in (i) TelQuest's bid to enter the United
States multichannel video programming marketplace as a directly competing satellite provider

using a Canadian DBS orbital location, and (ii) the Federal Communications Commission's fair
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and consistent application of its licensing procedures to all actual and potent.ial satellite
Ielevision providers. DIRECTYV plainly has standing to participate as a party in this appeal.
L COMPETITOR STANDING

In FCC v. Sanders Brothers Radio Station, 309 U.S. 470, 477 (1940), the Supreme Court
held that "one likely to be financially injured” by agency action {or in this case, a reversal or
modification of agency action) has standing to participate as a party. In Clarke v. Securities
Indusiry Ass'n, 479 U.S. 388, 403, 397 & n.13 (1987), the Court similarly recognized that the
alteration of competitive conditions has probabie economic impact which satisfies Article III
“injury-in-fact" standing requirements. See also Comm. Jor Effective Cellular Rules v. FCC, 53
F.3d 1309, 1315-16 (D.C. Cir. 1995); Investment Company Institute v. FDIC, 815 F.2d 1540,
1543-44 (D.C. Cir. 1987). Itis the potential economic harm suffared by actual and potential
competilors that leads courts to accord them “a rather generous attitude toward standing,” in

order

1o enable a competitor to bring to the Commission’s attention
matters bearing upon the public interest of which the Commission
might otherwise be unaware. . .. This assistance to the
Commission is permitted not to protect a competitor from
competition . . . but because its position qualifies it in a special
manner to advance matters beanng upon the public interest.

Broadcast Enterprises, Inc. v. FCC, 390 F.2d 483, 485 (D.C. Cir. 1968) (citations omitted).
Thus, this Court has recognized that competitors’ "seemingly unbroken record of success in
securing standing to challenge decisions involving agency licensing” sters from the fact that
their interests in enforcing licensing barriers are "generally congruent with a statutory purpose to
restrict entry,” Panhandle Producers & Royalty Owners Ass'n v. Economic Regulatory Admin.,
822 F.2d 1105, 1109 (D.C. Cir. 1987) -- here, 10 licensess whose operations will comport with
the Communications Act’s licensing requirements and otherwise serve the public interest,
convenience and necessity. See47 U.S.C. § 310
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In this case, the genesis of the FCC proceeding under review was TelQuest's proposal o
use transponders on a Canadian satellite to "provide Direct Broadcast Satellite {'DBS") service to
the U.S. domestic market and Canada.” TelQuest Application, Exhibit 1, at 1 (attached hereto as
Exhibit 1). The primary public interest justification that TelQuest provided to the FCC for

granting its application was as follows:

The grant of TelQuest's applications will expand the availability of
innovative video programming services to more members of the
public and at more competitive prices. The competition that
TelQuest will bring to the U.S. domestic market will benefit all
consumers generally, and residential consumers specifically, by
offering the public a greater choice and a more reliable and
diversified supply of video programming services with erhanced
quality and at lower prices. Such competition will provide the
incentive for other DBS operators to offer their services at lower
prices resulting in significant cost savings for U.S. consumers, and
will spur the development of innovative service and equipment
offerings as new competitors attempt to attract new subscribers.

TelQuest Application, Exhibit 1. Similarly, in the Order under review, the Comnmission noted:

For example, TelQuest argues that granting its earth station
application would increase the number of DBS providers in the
market, and so increase competition, TelQuest argues further that
this increased competition helps to "make service available so far
as possible, at reasonable charges,” and that, therefore, Section 1 of
the Act requires us to grant its application. Similarly, TelQuest
maintains that authorizing an additional DBS provider, by itself,
would further the public interest, convenience, and necessity, and
so Section 309(2) “mandates” us to grant its earth station
application. Granting any new earth station license, or any existing
licensee authority to operate an additional earth station, would
increase the number of licenses providing service, and so would
"increase competition.”

Order at ] 29.

As s abundantly clear from the above, TelQuest’s primary policy justification for the
grant of its earth station application has been that doing so would establish its proposed DBS
service as a direct competitor to DIRECTV in the United States. In light of its arguments before
the FCC, TelQuest’s effort to dismiss DIRECTV's concem with the grant of its carth station

application as “‘unduly remote’ and too attenuated 10 establish {DIRECTV’s] standing,”
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TelQuest Response at 3 (citation omitted), is absurd. Having trumpeted its status as a potential
direct competitor to U.S. DBS operators -- and, indeed, relied on this very point as the primary
reason for the FCC to grant its application -- TelQuest cannot in the next breath credibly seek to
preclude U.S. DBS operators from having competitor standing to advance matters bearing on the
TelQuest serious legal and public policy deficiencies surrounding a grant of TelQuest’s
application, either before the agency or in this Court.'

Contrary to TelQuest’s assertions, £ Paso Natural Gas Co. v. FERC, 50 F.3d 23 (©.C.
Cir. 1995}, is completely consistent with this proposition. In £I Paso, there was no evidence
presented either to the FERC or to the Court that established a prospect of competition between
the party secking review of the FERC order at issue and other parties who were subject to the
order, which is why the Court deemed the petitioner’s allegations of possible competitive injury
in the case 1o be "wholly speculative.” Ef Paso, 50 F.3d at 27. That is a far cry from this case,
where TelQuest has repeatediy asserted on the record that it will compete directly with
DIRECTV and other DBS providers in the United States. Furthermore, as this Court explained
in £ Paso, the "nub” of the Court’s competitive standing doctrine is "that when a challenged
agency action authorizes allegedly illegal transactions that will almost surely cause petitioner to

lose business, there is no need to wait from injury from specific transactions to claim standing.”

! Indeed, the logic of competitor standing is at its most compelling in this case, given the

special policy issues involved. Unlike U.S. domestic satellite providers, who typically must
obtain both earth station and space station licenses to operate a satellite system, TelQuest
proposed to enter the United States using a foreign DBS satellite. Thus, while the processing
of most earth station applications is fairly routine at the FCC, TelQuest’s earth station
application has been the only jurisdictiona} opportunity that private parties and the U.S.
govemment have had to weigh in on the serious substantive iegal and policy issues posed by
TelQuest’s proposed Canadian-based entry into the U.S. multichannel video marketplace,
For example, TelQuest's application caused the U.S. Trade Representative, Department of
State, Department of Commerce and Department of Justice to weigh in with serious trade and
competitive concerns about the entry of Canadian-based DBS service into the U.S. market,
although they agreed that, for now, the TelQuest application should be dismissed as
premature because Canada had not yet licensed the satellites with which TelQuest's proposed
carth station would communicate. See TelQuest Ventures, LLC, 11 FCC Red 8151, 8152
(FCC Int. Bur. 1996) (“TelQuest Bureau Order™.
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Id. That is precisely the case here: in the event that the FCC were to reverse its Order in a
fashion contrary to the agency’s established rules and precedents in order to permit TelQuest
access to the U.S. multichannel marketplace, there is no question that DIRECTV would face a
significant prospect of competitive injury.?

In this regard, TelQuest also is incorrect to suggest that DIRECTV must wait until
TelQuest has actually deployed a licensed DBS system and for consumers to "actually prefer that
system to the DBS television service offered by DIRECTV" before it is conferred standing to
challenge TelQuest’s application. See TelQuest Response at 2-3.> Confronted with TelQuest’s
application to provide U.S. DBS service, DIRECTV was and is not required to "wait for injury”
while TelQuest gains a license and proceeds to build out a competing system in order to claim
standing. E! Paso, 50 F.3d at 27; the "competitive injury” threatened by an agency action that
would authorize an additional direct competitor is enough. See, e.g., Investment Company

Institute, 815 F.2d at 1543.* Indeed, agency licensing procedures necessarily are prospective in

7 TelQuest erroneously states that "DIRECTV cannot present a plausible claim that it would be

illegal for the FCC to ultimately conclude that TelQuest’s entry into the DBS business would
serve the public interest.” TelQuest Response at 4 (emphasis in original), Again, TelQuest is
wrong. If the FCC had not followed its existing procedures for processing earth station
applications (which TelQuest protests), and if the FCC ultimately licenses TelQuest without
applying its existing substantive policies regarding communications with foreign satellites,
see, e.ﬁ., g?ider a1§ 27, DIRECTV would certainly have a "plausible” claim that such action
was "illegal”

TelQuest’s emphasis on the lack of progress it has made to date in deploying a DBS system
is ironic, since its failure to sufficiently identify the Canadian space station with which it
proposed to communicate is the very reason that its application was dismissed. See, e.g.,
Order at Y 6-9. Nevertheless, its use of this point to paint DIRECTV allegations of injury as
speculative is utterly disingenuous. TelQuest insisted throughout the FCC proceedings
below that the gublic interest benefit of granting its application would be "to increase the
number of DBS providers in the market” and thereby offer direct competition to DIRECTV.
Order at 1 29. For TelQuest to deny that DIRECTV has competitor standing to chalienge or
d_t(:it_'cmil FCC actions in licensing such competitive DBS services in the United States is
ridiculous,

Investment Company Institute held that securities industry petitioners had demonstrated
sufficient competitive injury for standing purposes where the FDIC had issued regulations
that would atlow the entry of additional competitor nonmember banks to enter the securities
field. TelQuest seeks to distinguish the case by arguing that it is not certain that TelQuest
will ever actually be licensed, and that its enlry into the DBS business "would likely be
anything but immediate.” TelQuest Response at 3 n.4. This assertion is contradicted by
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nature, such that "[a)ctual proof of th{e) allegedly threatened effect” of the licensing action
cannot “be made prior to actual operation, so that a showing must be allowed by means less than
that.” Broadcast Enterprises, Inc., 390 F.2d at 485; ¢f. JEM Broadeasting Co., Inc. v. FCC, 22
F.3d 320, 325-26 (D.C. Cir. 1994) (according standing to potential as well as actual license
applicants). So long as it is sufficiently clear from TelQuest’s appiication that it "has devised
plans sufficiently detailed to enable it to compete” with DIRECTYV, the Court is not "required to
‘engage in undue speculation as a predicate for finding that [DIRECTV] has the requisite
personal stake in the controversy.”” Orange Park Florida T.V., Inc. v. FCC,B11F.2d 664, 672
(D.C. Cir. 1987)(quoting Village of Arlington Heights v. Metro. Housing Dev. Corp., 429 U S.
252, 262 (1971)).

TelQuest has proposed to enter the United States as a direct competitor to DIRECTV. As
the principal party “likely to be injured by the issuance of 2 license” to TelQuest, Sanders Brbs.
Radio Station, 309 U.S. a1 477, DIRECTV clearly has Article III standing as a party in this
appeal, and is an "aggrieved" person whose interests “would be adversely affected by any order
of the Commission granting” TelQuest's application. 47 U.S.C. § 402(bX6).

. DIRECTV HAS STANDING TO ENSURE THAT THE COMMISSION’S EARTH

STATION LICENSING PROCEDURES ARE CONSISTENTLY APPLIED

Apart from its standing as a potential direct competitor to TelQuest, DIRECTV also has
standing to ensure that the Commission’s earth station licensing procedures are consistently

applied to all satellite carriers. In this case, the FCC upheld its International Bureau’s decision to

TelQuest’s own declarations of its competitive intentions before the FCC, and indeed,
TelQuest’s carth station application was accompanied by the companion application of
WTCIL, which similarly argued that "prompt authorization would allow it to launch a hi
power DBS service within six months and bring immediate competition to the U.S. D
market." TelQuest Bureau Order at § 3 (emphasis added). In any event, however, the
immediacy of TelQuest's entry into the United States based upon whether or how long the
processing of its application takes at the FCC is irrelevant for standing purposes here. This
Court does not need to “predict[] the likelihood” that TelQuest "would receive” a ficense in
order to find that DIRECTV has standing to participate in proceedings that affect TelQuest’s
application. Orange Park Florida T.V., Inc. v. FCC, 811 F.2d 664, 672 (D.C. Cir. 1987).
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dismiss TelQuest's application without prejudice in part because the Bureau generally does not
act on carth station applications "unless the space station with which the carth station intends to
operate has been licensed.” Order at § 2.5

DIRECTYV is a satellite carrier that routinely applies for earth station licenses, and is
subject to the same policies and procedures applied by the FCC to TelQuest in this case. In JEM
Broadcasting Co., Inc. v. FCC, a case involving the dismissal of a radio station application
pursuant to the FCC’s "hard look” broadcast license processing rules, this Court recognized that,
"[o]f course, only parties whose licensc applications actually contain certain errors or omissions
will suffer the concrete effects of the [processing] rules, but that does not make the rules any less
applicable as a general matter to a potential FCC license applicants.” 22 F.3d at 325. Thus, the
Court held that "any person or entity within the class affected” by the license processing rules,
"i.e., actual or potential license applicants, would have been “aggrieved’ . . . and thus would have
standing to challenge the procedural lineage" of the processing rules at issue. /4. at 326.

In this case, DIRECTV could be directly and adversely affected by any Commission
decision to reverse the determinations it has made in the Order regarding its earth station
processing procedures. There is simply no question that DIRECTV has standing to challenge or
defend "agency compliance with the statutory licensing procedures in the Communications Act.”

Comm. for Effective Cellular Rules v. FCC,53F.3d at 1316.

®  The Burcau also did not want to encourage entities to file speculative earth station

applications in the hope that grant of 2 U.S. carth station license would somehow influence
the space station licensing decisions of foreign governments. Order at 12.
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II. CONCLUSION
DIRECTV reiterates its request to intervene as a party in this appeal. The arguments in

the TelQuest Response are without merit and should be rejected.®

Respectfully submitted,
DIRECTV, Inc.

By: M ,-/'\

M. Epstein (D.C. Bar No. 23499)

ard P. Bress (D.C. Bar No. 457504)
James H. Barker (D.C. Bar No. 430262)
LATHAM & WATKINS
555 Eleventh Street, N.W.,
Suite 1000
Washington, D.C. 20004-2505
(202) 637-2200

Dated: October 22, 2001

Once again, although DIRECTV plainly bas Article ITI standing to intervene in this appeal, in
ordgr lo ensure its participation in these proceedings, DIRECTV in the alternative requests to
participate as an amicus curige in the event its motion for leave to intervene is denied.
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EXHIBIT 1

TelQuest Ventures, L.L.C. has entered into a _business
arrangement with Telesat Canada to use transponders on a high=-pawer
satellite to be located at 91°W.L. to provide Direct Broadcast
Satellite ("DBS“)} service to the U.S. domestic market and Canada.
The Canadian Minister of Industry has the authority under the
Canadian Radiocommunication Act to provide Telesat Canada a radio
authorization to operate such a satellite at the Canadian DBS
orbital position at 91°W.L. for this purpose and has agreed in
principle to provide Telesat Canada with such authorization subject
to certain conditions.

TelQuest Ventures, L.L.C. has sought capacity from U.S.-
licensed DBS operators for a minimum of twenty-two full-time
transponders on one satellite and has determined that such
facilities are unavailable due toc a shortage of adequate U.S.
facilities. The highly concentrated nature of the domestic
satellite market, combined with the scarcity of orbital positions
from which DBS operators can provide U.§5. domestic satellite
service, has created a severe shortage of DBS capacity for domestic
U.5. service.

The proposed use of Canadian capacity for domestic U.S.
service provides a solution to this problem. The use of this
Canadian DBS satellite for U.S. domestic serviece is fully
consistent with Commission precedent and international agreements.
The Commission histerically has allowed the use of foreign
satellites where there is a shortage of suitable U.S. domestic
capacity! The intergovernmental agreement between the U.S. and
Canada set out in the 1972 Exchange of Letters provides for the use
of capacity on a Canadian satellite to provide service to the U.S.
domestic market when there is a shortage of suitable U.S. domestic
capacity. There is no dispute that there is a severe shortage of
DES capacity available for domestic U.S. service, and that the
additional DBS capacity offered by the Canadian satellite to be
located at 91°'W.L. can assist in alleviating that shortage.

The grant of TelQuest's applications will expand the
availability of innovative video Pregramming services to more
members of the public and at more competitive prices. The
competition that TelQuest will bring to the U.S. domestic market
will benefit all consumers generally, and residential customers
specifically, by offering the public a greater choice and a more
reliable and diversified supply of video Programming services with
enhanced quality and at lower prices. Such compatition will
provide the incentive for other DBS operators to offer their
Services at lower prices resulting in significant cost savings for
U.S. consuners, and will spur the development of innovative service
and equipment offerings as new competitors attempt to attract new
subscribers.

! e.9., National Broadcasting €o., 9 FcC Read 557 (1994);

vIon ies, 8 FCC Red 2726 (1993); GTE Satellite
Corporation, 90 FcC2d 1009 (1982), Zecon. denjed, 94 FCC2d 1184,

1196, 1199 (1983); American Satellite Corp., 40 FCC2d 656 (1873).
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FOR THE DISTRICT OF COLUMBIA CIRCUIT

TELQUEST VENTURES, INC.,

Appellant,

V.

FEDERAL COMMUNICATIONS COMMISSION,

Appellee.

Case No. 01-1384

CERTIFICATE OF SERVICE

I, James H. Barker certify that on this 22nd day of October, 2001, a copy of the

foregoing was sent to the following:

By Hand

Jane E. Mago

General Counsel

Federal Communications Commission
445 12" Street, S.W.

Washington, D.C. 20554

By First Class Mafl, Postage Pre-paid

Andrew G. McBride
Eve J. Klindera
Wiley, Rein & Fielding, LLP
1776 K Stree:, N.W,
Washington, D.C. 20006
Counsel for Telquest Ventures, Inc.

Herbert E. Marks
Squire Sanders & Dempsey
1201 Pennsylvania Avenue, N.W.
P.O. Box 407
Washington, D.C. 20004
Counsel for the State of Hawaij
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Donald Abelson, Chief

Intemational Bureau

Federal Communications Commission
445 12* Street, S.W.

Washington, D.C. 20554

Thomas J. Keller
Vemer Liipfert Bernhard McPherson & Hand,
Chartered

901 15" Street, N.W.

Suite 700

Washington, D.C. 20005
Counse! for Western Tele-Communica-
tions, inc.

William M. Wiltshire

Harris, Wiltshire & Grannis, LLP

1200 18™ Street, N.W.

Washington, D.C. 20036
Counsel for The News Corporation
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Philip Malet

Pantelis Michalopoulos

Brent H. Weingart

Steptoe & Johnson, LLP

1330 Connecticut Avenue, N.W.

Washington, D.C. 20036-1795
Counsel for Echostar Satellite Corporation
and Echostar DBS Corporation

Larry A. Blosser
Carol R. Schultz
Donald §. Elardo
MCI Communications Corporation
1801 Pennsylvania Avenue, N.W.
Washington, D.C. 20016
Counsel for MCI Telecommunications
Corp.

Norman P. Leventhal

Raul R. Rodriguez

Stephen D. Baruch

David S. Keir

Renee Roland

Leventhal, Senter & Lerman
2000 K Street, N.W.

Suite 600

Washington, D.C. 20006

Mark C. Ellison

Robert E. Jones

Hardy & Ellison, P.C.
9306 Old Keene Mill Road
Suite 100

Burke, VA 22015

David K. Moskowitz

Senior Vice President & General Counsel
EchoStar Satellite Corporation

EchoStar DBS Corporation

90 Invemess Circle East

Englewood, CO 80112

Michael Regan
The News Corporation Limited
5151 Wisconsin Avenue, N.W.
Washington, D.C. 20016
Counsel for The News Corporation
Limited

Albert Halprin

Stephen Goodman

William F. Maher, Jr.

Halprixzs Temple Goodman & Surgrue
555 12" Street, N.W.

Suite 950

Washington, D.C. 20004
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Dated: October 22, 2001

DC_DOCSW06825.1 [W97]

es H. Barker

2 ES-FCC031311

ES 039 11030




e e e Ritee T Wararior o = o '

WL WRAL.TV (CBS), NG Fiowe Surers CRarng:

WHGH-TY (MOC. TBE. WHGFT-TV GND). WOTVTY (ABC) e i
WROCTV (UPN), WIRAZ-TV (FCX),

m;wwmmxpmmmmmmm

incheies ATI00 + Locthin
s

Community Pragramming,
Edcatonat Programming, WRAY. TV

06001 SL0 S3

¥y Heakn, Din Cvili
Neweworid Inematons], Teck TV,
unR, i

ES-FCC031557




16001 510 82

I Charnals)

[Srouime Unmmind (7 Showiime - IClcing 1 HD Chanmel, 2 TMC, Fik, Sundince) Shawrne (12 Channeis - nciuding 1 HE Chasnel)

Starz Siae P (7 Starz Channeiz, 1 £ncom Channely AMovie Cranngl (2 Movle Chatwais)
Starz {5 Staz Charmle)
c-—namammzu_a—-.nmmmwcw
Encon kiows Pk @ Enowe Clwnnets)

[Chticn of one premium packags S Mas Ciibn o 0ne pravrium: ek

[Choma of HBO praswium. [achage oy S8 .00 Ench sdtibel pramiurn pasiags.

MM&MP‘ $30.00 na Cnema Cholea

HBO T Workbduibidx 2008 . Kncore bovie Pel

HEO The Uniernsa saw

HAD The WorkeSTARZ Super Pak 2% "Nast have digtel sccess. YO QI Chpitnd suoeas, Mt g DI b siandanl.

Enaore kievie Pai (-} J Digetat access oo Is an sdiitional £3.00.

(T8N g
"

A Taians Fiahe Tiae Wernei
. c - hnckage phas O Pacioi)
1038700 Dighl Prtoras Pecimpe fisshiten Dightt Package oks Two Prewum Packages)
SA7.10.47AT0  Dighal Pum Pachage Astuies Oighel Fackage phus Thise Prsnium Pachages!

ES-FCC031558




e eaayd

{o0) 38wy 00 M0 %80 L-HA ‘NG .-gg!.gi!!.g
f.ﬂ-ﬁg&dgﬁg.aﬁggigg.i
J—!O.mliﬁzoo._hdoago.gizlawsuuigozghutlid}w il

00§ Py

1207 +
T L BN TR TV 0L T L LT T DN ARG

.Es-ioui_e.iz_gz:&m!o.s!izmpg!ﬁ;.zuig
“SHAOYY DESEL) SN ', UIN0G MALIN| KBy U001 AL UOSL TIMEE) PESJS ‘ALY “NISED
ﬁaiini.uﬂaz;iidu_.;ia!-og.ga
N X0 X4 "WEoH A10a00810 TNNDYNINNGD) ‘oA “1 T "SI D9 WU Y °
g

SPND AL ‘NLMI 'NBL 168d) NADM 'NMVISrIeUsuoALL
IBFUSUILIOSA L] “UOTIULOILN JIIOIAIAL L TSNNOIA LI '(S8a) (LM “armueanaopy
Joucrend (Sad OLdM {SED) SIDM ‘Weey musesm 8A] HLEM "NOM ‘TNVITD
‘(SBd) 139Mm 1 98N] LI NYIS-D “0p Jowossnsy {m.1] XD ‘ot
A N 0 ; . S T

L [ alid WAL
PN L AT EAG B T ] the s
w i1 7 e FLD S s S
._WJ\.J n.:-.. iy J.‘..nu......\u“M..M: 1.ﬂ_...g..ma_,_ .m._r. .....ﬁ " r.»._. (]

- Ly
N N ]

ES-FCC031559

ES 015 10092




ZOZ 8ARY3

.........
..........

iz TRUO0S BUN URFETIRINEON Ageh T 1 o oo o T ]

ey gn
s e Y

757 T BN

Y

Ol "#OURPUNG "ILaniy) Sjacyy X0 4
‘uondy ‘AdBA WYA ‘SHING aTu) ‘nwaiem SIS 8A0) 'O iy
: O{UpP pn|2

(SUUEYT) RICUT | SEUIRE) IS £} YE g J0nE
iU ML OM AUt BS00Y2) S8PLS (92UEQUNG 014 "L 2 ‘FUUSLD OH | DUIDIE - SURMOUS J) POLLIANY S

ES-FCC031560

ES 015 10093




TOT SAROMLD

AL NH ‘NEL ‘WIM3 *NEA Tigny
0Ude] U8 ND 'uethy Ue Lsacosg g o)
"0 OO NLMI "PURET PUOM SU00S K05 ‘NALH "OugErauy L5y
Wpdeos ‘Aeuti] w00 | sy Jgu s g
VAL 305U ‘LORAC) YRS MO SUST) B1 Srinpmpnyy “TTET U0 | 38 Touey
ALWSL ‘Pom oy )
SLOGE N0 ‘IENIND ‘WIONISD ‘0B8] YOS U ) BIBON00E NN j
b

00
radoe,g BupuunuBios ino 50
BN BupLEDOL] U0 ol s
05
seBexavg BupimumsBeg sag of dn jo 531040 © seyy

- (S%) omOpe a0 ey Aencosi) ‘a0um
§§§.§3-§§.§§§§

I R

! -.
i.gﬂfgg.sggig.ﬁd!g
Supinmdoi Hed W00 ‘AL-TEIN "M0eE) NGTD VMM TLLBE) LIS TRAMD 309
UL LIND "D RARL ‘U AL TIDL DNV “SLUBD PONUE ‘a3 AU Yoy ‘Womey

UOCKIE) WILAALINS (3 "D ADML07) TIDINIE-XHMAGSPORYON *L-HA NLMANNL
AL RO AN ORI 'YV 139 INGTE ST "Snn 54 "L euueud Aisoong
; SOUPRSH NND LYY ‘TN SU00S K03 ‘28 NEH ‘NOM 'DAD
!:
_.n_.-

P

ES-FCC031561

v e
£S 015 10094




ARG LI B Ay
N0 O OF | 1S ANAIOU) SS LmHLRLY BUE Aoy
7y gy "

Apo abmpud wrnsed OQH 19 $04)
asbnyyed wopusd SUo 10 SN

{muuey) aooug 1 'Sy ZmG £) W sadng Zmg
(sPpng Xt "IML T "WURYD OH | RAPNOW - SUMOUE £} PIARRIY SO
(S Fauur) £) Xvrmew|

il s

ES 01510095

|
i
ES-FCC031562 |




Memo

Date: 21192002

To:  Micheel Schwimmer

Cc:  Angela Borro, Eric Sah

Frome Leura Canyliw

RE:  Compefiive Analyss — 6 Requested Markets

Michael-

Per your request, attached is the Competitive Analysis for the following:
Major Markets:

* Chicago (AT&T)

¢ Sen Diego (Cox)

* Philadelphia (Comcast)

Mid-Tier Markets

¢ Grand Rapids

* Cincinnati

»  Raieigh-Durham

Ploase let me know if you have any questions.

100972000 Coniidental t

ES-FCC031563

-

~  ES'015 10096




(G¥) 80D Ity ‘sping: aoweBnyy ‘4Q i 0O VABA 18R] OSAL VUM 163

DHAL-TEIM TXO4) QSALZvhiM X0 GHAL-ZVIIM 10BN OH-HINV 108Y) OH-OALM WNvas
“0. JH JNN U003 SRK ‘S0 DN THAL-DNM ‘AL-INN 'NIDBON TMPZ) Iame Avung
ARy} 01 NS, SADEY RO AIG BN MOUS ST ‘SING 5. S0ty TRy

O MTIIOOG X104 "D WHIO0E Y04 ARAY NROGS M0.4 P KO0E YO 4
RN NG AR HHA WEI IONN ‘24,0, "ARUN0T) VEOLILY WD ZZ9 LD 138 'OUE UoRng
g.aip.}iniingﬁéiol.lg-s
L)
SO0 ARGUNG Sy

gigis.gfgglzpi

IR HIAMT X SISOy LI TRAON JEND HUSi) I800T) KT IR0 Weusyeig

3 WATRAAUT LUBLOM T3, TS NYIS-D Saen X0 WD SIS0 ey

f.i!&iﬂk.i:.ﬁ-.!ui:iluﬁl.:s!!uijsii{g

ALYNOD VORPSISTN JHARAD) Magihi TN Suioany] NIL T T ey DEND TN
nig

m’.{!

(Z8) 20790 0 "Wy sacnion) MDD S10 WINILINES SUBR0M IV, NOW VORI

NMADH AP AL ABNOR ALET, AIUE UDO) AL (DB R PIOE ‘ALY TIDOON)

WIN R DIONEV OSSN SRON ST "Dl WM SOME S AR UL

AON N0 4 W LAMOIN0 THICYNININD "OAlag ‘) 3 WOMIUAY QR W BN Y
.y

!oMt!‘.

WRMLG/AL i0um) ‘N, 'ParOg LN B30T
DX0vl) Xeibh {OM) o T-DNVM () AL-AVEM BumsumiBozg muonesngd 104} AL-TvaAh () AL

D ™ d 3 XOQV) AL-ALOM YONIE AL-L-DIM 'SL 10@N}
AL NN WU S8A0G SUOH ‘(SBd) AL-ONN TSI AL- Vi TBAN AL1SW, TR 200 AL

Eu-FCCO031564

ES 015 10097




DU ‘AL uny oy GepiA
[URI ALN "R b SUods X3 'SVI U g 1R ousdE faed reudes dasaimeig

-~ o B

{SHuuiy]) s gi yeg sopy S20003
(RO D1 LIROIIND SAOR X0 | "SEAAID SIVIPUNG 7 'S K4 2) SR B

(smuumy spopy 2) i) spop

ES-FCC031565

ES 015 10098




.«a.s:isgzlu?za!am!o%wp;.wi
'NOM "UIIIARY ‘SIAOH TR Sy ABUTi] UOO) AL D8] TR PSRCS ‘ALXYd ‘MIDDON
YN PRI DBNGYE WO SACH SUNMTT ‘D] MOWSN MOUE SUIED ‘UOIAEIID eUURy)

SABN 3O X4 I AINA00RI) ‘[NINOMNANND ‘0N *1 30 SNy D6 MUy Y Oyl

%& -t .

3 NI ‘AL V0D "UOSPOMNOI “LOMBN LOODED W UMY ‘DN ous

($94) L20M ‘(G WLSM '(30:0) XDIM (8RO} DWDam TN LA 'f

A0 AL ‘NIME ‘NEL {SGd) NADM ‘Nl ARMWROVAL(

”

SOl 18 doug ‘WUt 1395 "DAD IIUUID SLey TOUSI 'NSH ‘SHED TS 13 TR
ApAUIDY) *UDKIEE3 PUS ANEet “SHIDNID §ILUAY IRV W) JEESEM VSYN TSN U
"INYAS-D ‘NSO ‘AL 0D NIND ‘D8HD “NALL 'UWFE) S I8 KINAOPONMIIN “Suney ‘NAm3
(ay : : :

L QUALY "UORLLON] MRUDRENO/A LI ESNINDVALL (SBd) QLM *Annuuosyou
100N (G B} mE_s (SO0) DU DR IRARI ‘(BM) HLGM ‘NDM ‘TNVIS
1 \ .

ES-FCC031566

ES 01510099




ES-FCC031567

' [T} ) .
U xbunors Suimoug ‘Om S ‘) B Soren wpasm)

O “Soumpunng WUs) sysop X054 ‘(AT3) oy ‘(mga) Assiy wvs, [N
‘UAT) sauong a1 ‘(inn3) swerta '(ME3) Baors 407 Y] scous g
SRS (1]

ES 01510100




Effaciive 202
Revised 211002

ES-FCC031568

ES 015 10101




{08) 2apy 00

LT “Lnedys SOH0IG BA0) BIDOU “Dult TUIMANILSNS SUBUOM M ‘MIN NS WA
NOD B J00DIND) SMBNGSS ‘RIOM, S00Z 10 WD) AI0NHH ‘TtuBony) IIONN ‘TePS
A10a0081() ey Kmacoti) "SI ety DI oMy MOUE BB ‘Spnt Aersond ‘BN

Md
NG SAENAN DU 2SN XD ‘a0 SO g MK TG PepUedcs "XNE Sepnity

T TRy )

SUAGYY JETRY) JOUIN] AL LNGD) "IUUIRD AIOrs OARIG Pt AL

"UOrRAGESS 'L IND) TIARAE) NNLRH ‘M) BURIEST ‘130 WU IBARIL 'SPIND AL ‘NLMI
WA PO ‘DENSH ‘X XIAD 1L ‘UONPOMEIN “SURNN IRARYD) 134905 LU

13 WA KDBUIDD DY ATV TIANLD SRS, DEND “ALTD "NIND TN ST THIED
. A poy

61) SV JNY 'VORABIY WOPSINL “J0SEL] | HA TS BADC DL THAMA!
g%i!bﬁ:o;ﬁgguggi
PUUEYY) KICHIH TOUNIYD YU »lio.l.!l!o._!.l.o-eo Eessloao

‘anew e seozgiﬁpii 1GNNS Butewoog Tuequoory ‘kydeibe

gsg

| Ou.xu.inoxboiﬁ %?ﬂﬂ L3 SOusuy Dfrg U IURlY DAY

SEO0] + DRLY
C : ﬁ%

et —

(pu) BAFAA (2841 IDAM (Ssmnjss ) 1 00 ‘{OpunWems ) SNEM ‘Uotsiann)

OCROM "(BM) BNDM '(NaN) WM (88d) ML "D 3) g am (582) maam (D8N Dvraw (Dav)

ST AL TIPUOM, ‘UOHUIMIEM, 1O ARLISALIT] ‘SO 10 AFSARN WIS TN RS ALY
"AL RIS TIOA S8d DIV "AeALE] BUOTUY WAON ‘NLIH WOMeN LRLEWES pooD ‘Al

LOBedg a4 *13 'AL LNOKT 'WSIDD NAB “§HA ‘TALIN 'ALN "IND WA AR "I 1L T
gzgggig "DENGOUG OMBN O ‘PURT AL “LNL "NNL "S8L

BUOH 1 OUS “IUNIYD 14PS "DAD PUUILD S Uyt 'd0uE] ‘NSH "SINID uumLaul 3
Apowo)) 'uoNSE] pus Aneeg ‘HIIIONIE) 5B PV TOULELD) IS ‘TSN TSR SUNRDSH
'THYAS-D 'NVES-D 'AL W00 "NND ‘D8N NELL ‘IMY} SFN 18 TINAORIKIOEIN Runer ‘NimS

u ] “hgpwn. 'OAL ‘BWINSED ‘NdS3

ES-FCC031569 |,

ES 015 10102




ES-FCC031570 |

ES 01510103




Effective 2002
Revised 2N 102

ES-FCC031571 |

ES 015 10104



SABWOM :HM, TIDL AL WO Wi "IN NJS ENGET IRARED HOD 'SiT] KGR0 I
NS SANIST PHOM T0E N0 TOB00E) ITUORIN BT KssaDour]) Wieny Leacoey) ‘ALDH
G ARG BUET AL SN SO WO MOUS B AT 14198 P Amnoong wbbon

) ST SITWY DML RODI, TYFRITD LA ‘TEiA RAY SNUL (IS0
Eéiggﬁ ‘HUUIN OOPIND UOEG § SAUED LOSPOIOR ‘THRONILUNRY
JSUUB) Aty PIUEND LW AInDT) VLAY RS RN 10D ‘oA Syodg X0

...... w0dg K04 ‘NaEd’ Z:&idr.!_u!uia!!i{!un!la
GBI, WIS ABUH UDABN LOOUA) USRI WSRO ‘LNL P AL A DY
L]

{76 0wy 03 oMty [Sucfen) S005 B WEMINIILE § UM I
“NDW, ‘VCIEMUN SANOR HESOE) Jeiny ASUNG USDL “AL DB THLIMED) PSS ALY Y

"WEA RO "OINGIN HOMEN S0P SUIMI ‘DLl IHOMSH SOUS SURD UORRIRD
S!Euim.iggilﬁ-iulsllli
+

—— ¥ Aen———— R

:

?_.u!alanc__!ilaa .l&ql!u!ul.ci!-tg!ga 1Y

THYAE-D 'NVdE- D "wonennd JeuliH - $I3Y (UORINSY "Z-)| - FI00Y Huogaonps -

ES-FCC031572

ES 015 10105




ES-FCC031573

ES 01510106




TONLT powpay
BOZ eApoayy

AL S WOl "NLMG SSNEA T 8R4

BusiTg U NND 'Pusdiy us {mousny) 9)
AIRA000) 'EOHONED) 10996 NLLIAZ ‘WO PUOM B3 M ‘NALH ‘oupsieur) l-q_ln
..zls.i!.asﬁ.i!o-

ALiPe) ‘W (opuueyd 2)

WIOdE %04 TENND SeeNdS] ‘0BG Ui wousgeN ‘Legeooig ‘WNND  DIRTYRIDES

SIOMIBN SN SUINSIT 'UORIY (s oL}

‘eaperg onu) AaariApy 'SLMNIRAL ‘EBYOLE SACT] “GK0DUT L4 PG ‘O .ilﬂ_-
iseay) shepey Suamamslonyg

T AL MI9E) 10D RS O) UONRPE W

(L} NUURUD SN “UOMABEL WOPSIAL "JBREED | HA, TR LI DML
WA DL '#HRG VONGIOE BT J00RINO “IBUSYD K0OML) ‘R § SMUIE) VORI ‘ILORBWIS

PR XM PHAIRLD WIS "ARUNO Uity D IR JHOD 'PI0M Bdg X0

0T 'PISI0Y PREES) YLD AXNSpH YA IBUHUY 'ALDH ‘071 ROpND “psaniaN
panyg "W 'aN doug *Denniskalitugd Piyd £ “AL-QE DN “Wiiit) NISE VORMERY Teuuy)

GHOR LT 0D S LIND UL AL PO AL WEDL DY PO POsdS i) 125) Mgy 00 "uaai WuODiny BO00E Bu) RIAREIIII LS

ABWINC) "X WO VOTIE) WIBUANRIRI] |3 ‘T ABBLIDD) TOMN M- ENU0IRaINDIN ‘A VDM UORJAUIY ‘SO0 P01 UM | "ABumi0 D0 'AL YD1 NI PEIS ‘ALXVd ‘NIDDON
EHA HAMIANNL "AL P00 DEND SAR IV '13G ‘DENSH SURey) ‘Taey 10, 'L ek VRN AN ‘IGNEN WOMBHN BAON SUMAE *D i WMDY MME MUSD: UOIABIRE) THARRE)
ANAO08ICH LN "SHLL "WA0H SUSSH NND 'ALIN YN B100g 104 "TNdE NS ‘NEW 'DAD BN O3 X3 RO ASASONK) ‘INNNINID SRaNg LR Sy OOE WUl Rupry DNl

"y

SOMAE 250G MpNEY

EPRIY LBUALMALS) ' SIE0TY
900G WULTED SRR 'NYS- D (Heurdg) Sioc ARUES O8Y 'TNVAS-D "NNEAS) LNE ALl

Apawad "uonpey !.-bil.!lﬂlo SN w!_ic.l.u!l!a VEVIN Y SUgpEe
"IN IO men ) VD] R NLMWAYIeed S) AMIX (S @d) S8 D8V} ALDY NN

TNVAS-D "NYaS-0 ‘AL 0D ‘NND "D8KD ‘NaL ‘M) mNw !E‘_ii t‘w
(MY minniyd Ae sig!ﬁ‘:‘i; A
} ) :

1S90 BN-DI {DBN) OSNDI X0} ALTX {BM) BMS)H "0D0M0 NS ¥ BUWSYD ‘NJS3 BOMAN VSN
R - T L L - R |

ES-FCC031574 |

ES 01510107




202 seu3

ES-FCC031576

ES 01510109




ES-FCco31 975

BUUEYD) WA SN TY
SaOMIeY WS Mo Y
oA seny) Auy
secwong Wksy oML AV
Allais.—..g_ﬂsini.l‘!ohl

T ES 01510108




R i) BERUCTD Un AR ST NENE) LIS

ES-FCC031577

ES 01510110




