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October 6, 2000

Magalie Roman-Salas = '
Secretary, Federal Communications Commission ECE ! VE Q
445 12th Street, SW NOY 1
Washington, DC 20554 4 2009

Re: CS Docket No. 00-30 RERAL COMMI
— ﬂfﬂcsmm“ssc MM

Notice of Ex Parte Presentation
AOL-Time Warner Merger

Dear Ms. Roman-Salas:

Pursuant to Section 1.1206(b)(2) of the Commission’s rules, this letter memorializes a
meeting held on October 5, 2000, between myself and Kathy Brown, Chief of Staff to Chairman
Kennard. I attended this meeting as Chairman of the Issues Commuttee of the WI-ISP.

At the meeting, we discussed the attached term sheet Time Warner has offered to ISPs who
want 1o interconnect under the AOL and Time Warner’s Memorandum of Understanding on open
access. I called attention to the fact that, under the term sheet offered, Time Warmer is under no
obligation to negotiate in good faith. I said the whole tenor of the terms was anticompetitive and

contrary to what AOL and Time Warner were saying publicly.

I also discussed AOL's history of anticompetitive practices. I explained that AOL version
5.0 interferes with the ability of the consumer to use a different ISP, unless you actually remove
AOL v5.0 and all other files from your machine and re-install your other ISP's software. We also
discussed the discrimination in Instant Messaging, and the ability of AOL Time Wamer to
discriminate in the set-top box middleware.

[ stressed the important role that independent ISPs have played in supporting new Internet
users and users in niche markets not served by large ISPs like AOL. Finally, I said that the FCC's
policy on allowing the market to develop open access without intervention has been ineffectual.

Sincerely, E Q Q Qé é’z

Stephen A. Heins
Director of Marketing
NorthNet

311 Park Plaza
Oshkosh, WI 54901
(800) 276-2955

Attachment
cc: Kathy Brown (w/attachment)

No.of C ies.reis’d 2
List ABCDE




11/13/2080 18:22 9282335691 NORTHNET PAGE 83
08/11/00 13:32 FAX 203 338 0eoL v '
. TV CABLE @oo2

CONFIDENTIAL
August 11, 2000

Term Sheet for ISP/TWC Broadband ISP Service

This term sheet (the “Term Sheet’) is a list of key business points that are intanded to
be memorialized in a definitive agreement (the “Definitive Agreemant”) between Time
Wamer Cabie ("“TWC") and the intemet Service Provider (the “ISP”) identified below.
Excapt for the provisions of Section 21 of this Termn Sheet, this Term Sheet is not
intended to create any rights for, or Impose obligations upon, either party, including
without limitation any obligation to negotiate in good faithQ

1. Service

The *Service” will be ISP’s intemet access, content, applications and functionality
deliverad over TWC's broadband cable infrastructure, as jointly provided by the parties
within the Network Architecture to be specified by TWC In the Definitive Agreement.
The Service will be tiered based on a maximum line speed and overall conswmption of
bits per billing period. Initially, the partias will offer two tiers of Service. The maximum
line speeds for the lower tiar Service will be 2 mbps, downetream, and 384 kbps,
upstream. Line speeds for the Initial higher tier of Service, and bit consumption for both
initial tiers of Service will be specifiad in the Definitive Agreement. Following axecution
of the Definitive Agreement, the parties may modify the foregoing service specifications
and/or add sarvice levels solely upon mutual written agresment.

The Service will be optimized for the personal computer, but the parties understand that
the Service may be capable of working on another device if 8o connected by a
customer. TWC's obligations under the Definitive Agreément will be limited to a
customer’s use of tha Service through a personal computer. :

2.  Non-Exclusive. The parties’ rights and obiigations under the Definitive
Agreement will be non-exclusive. ' A

3. Scope and Roliout. The roliout of the Service will be on a TWC divisional level,
except with respect to the National Division, for which roliout will be on a cable system
by cable system lavel (Each division, and In the case of the National Division, each
system, may be referred to herein a6 an "Operator”). Each Operator will have the
option {but not the obligation) to roliout the Service to pptsential customers in its
operating area, subject to ISP's agreement to offer the Seatvice through such Cperator
and subject also to 1ISP's payment of the Advance (as defined herein) with respect to -
each Operator that offers the Service. Rollouts will occur 30 days aRer the Operator
determines that its cable systems ara capable of providing the Service. TWC wilt have ) 8
the right to terminate the Definitive Agreement with respect to Operaiors which are
divested or are no longer under management by TWC. Systems which aré acquired by
TWC after the effective date of the Definitive Agreement but during the term thereof will
have the option to offer the Service under the terms of the Dafinitive Agreement. .
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4. istribution. Each of ISP and TWC will sell the Service and will dstermine the
pricing of the Service when soid by it.

5. = Subscriber Revenye Spiits. TWC shall retain seventy-five percent (75%) of
gross Service subscription revenues and ISP shall receive twenty-five percent (25%)

thereof. Notwithstanding the foregoing, for subscriptions.to the lower tier Service: (a)

TWC shall receive a minimum monthly payment of $30 for each subscription sold by

ISP to existing TWC cable television service subscribers; and (b) ISP ghall receive a
minimum monthly paymaent of $10 for each subscription sold by TWC. TWC'shali be
entitied to higher minimum monthly payments, specified in the Definitive Agresment,

with respect to subscriptions sold by ISP to custorners who are not TWC cable ) f

television service customers. ’ ” h

6.  Service Ho ISP will have sole control of, and responsibility (Including

without limitation | and technical responsibllity) for the homepage for the Se
provided however that: () the home page will be subject to TWC's approval, angb)

all times during the term of the Definitive Agreement there will be a dedicated pfailability
of prominent above-the-fold areas on the home page of the Service for use ¥ the
Operator in its discretion, but which may, without limitation link to content“&pplications,
services and functionality provided by such Operator. The Operstor presence on the
home page for the Service shall be defined in the Definitive Agreement.

7. A i 8 r . TWC will recelve twenty-five percent (25%) of
gross revenues received by ISP for advertising, transactions, communications, premium
services, e-commerce and other foes (e.g. wab hosting surcharges) relatedto ISP's
ability to offer the Service ("Ancillary Revenues”). Except as expressly set out in this
Tem Sheet, all revenues ganerated by the Operator in connection with the Service and
whether or not through the Service Home Page (including advertising, transactions,
communications, pramium services, e-commerce and other fees and service revenues)
will be retained by TWC. '

8. - Advancge. ISP will pay TWC an advance payment to be recouped against
revenues to be received by TWC under the Definitive Agreement In the amount of
dollers ($ ) for each Operstor which the parties agree shall offer the Servica (the
“Advance”). The Advance will be due and payable thirty (30) days following ISP's
receipt of notice from TWC that the Pre-Existing Obligations have terminated. The
Advancs wilf be applied to revenues due to TWC hereunder untll such advance has
been fully recouped, at which time TWC and ISP shall make appraprniate pgyments as
set forth herein. The advance is refundable upon expiration of the Agresmbdnt, provided
however that in the event the Definitive Agreement tanminates for any reason before
TWC has earned at laast $50.000, TWC will be entitied to retain an amount equal to the
difference between $50,000 and the actual amounts earned by TWC under the
Definitive Agreement.

8. Minimym Sybscriber Level. TWC will have tha ri to terminate ';Deﬁn j
Agreement with respect to any particular Operstor aftemo year from th?e Ma.
cammencement of rollout by such Operator uniess the Service has, upon the one-year
anniversary of the rollout, in such Operator's operating area, a number of subscribers

2
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equal to the greater of (a) 100 or (b) .5% of homes passad by thie particular Opersto}.

10.  Marketing and Service Packaqges. ISP will market and promote the availsbility of
the Sarvice. TWC may package the Sarvice with TWC's other services, subject to the
terms and conditions of the Definitive Agreement. including without limitation the

payment of minimum fees.
11.  Fagilities.

TWC will ba responsible for all aspects of the Service infrastructure facilities from a
point of damarcation at the Operator headend to Service subscribars. TWC will
provision and install (except to the extent that self-provisioning s availabie) the Service
for users using personal computers to utiitze the Service: Whichever party slls the
Service 10 a customer will delermine whather it wishes 16 charge an instaliation fee. *
Notwithstanding the foregoing, if ISP selfs the Service , ISP will reimburse TWC, at
TWC'’s cost without mariup, for TWC's direct costs (Including labor and equipment) of

provisioning and installing the Service.

ISP will be responsible for all aspects of the Service, infrastructure facilities, -software,
hoeting, caching, peering and general Internet connectivity and transport to the point of
demarcation st the Operator headend. ISP's transport facilities fo the TWC headends
will meet maximum and minimum capacity specifications as will be speclified in the
Definitive Agreement. if tunneling protocols are used, the tunnels will termidate at TWC
haadend. ISP will be responsible for obtaining and manhaging blocks of IP addresses to

support the Service. '

The Definitive Agraesment will set forth minimal technical performance requirements with
which the ISP must comply. The Definitive Agreement will provida for appropriate
credits for Service outages caused by failure of either party’s facliities to maet
specifications. If outages or performance failures reach a specified level, or If the ISP
does not respond reasonably to increased volume or usage of the Service in any
particular operating area, TWC may tarminate the Definitive Agreement with respect to
the Operators in such aress.

12. in ]

TWC will invoice the customers to which it aells the Semce ISP shall have the option
to invoice customers to which it sells the Service, or to have TWC Invaoice such
customers at a monthly biling charge payable by ISP of $.50 per Service suhscriber
invoiced. The invoicing party will remit payment to the ‘other party for the other party’s

share of subscriber revenues no latsr than 30 days after the end of monthrin which
Such revenues were received revenues from Service customer, f a TWC involced
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which ISP received such revenues.

The Definltive Agreement will define “Tier I” and “Tier Ii* issuas. Each party will handie .
any Tier | calls or emaiis directed to it, with a handoff to the other party if necessary.

ISP will handie Tier Il customer service, except that TWC will handle Tiar il customer
service for those aspecta of the service and facilitiss TWC is responsidia for providing.

13. Franchi ui - ISP will agree 1o abide by the terms of any Iocal
franchise obligation regarding the provision of the Sérvice on the TWC cable- systems
that, in TWC's judgment, are applicable to It, inciuding, without limitation (%) charging
and remitting to TWG for payment to local franchice authorities (or, if directed by TWC,
paying 1o franchise authorities directly) the applicabis franchise fes on the Sesvice when
sold by ISP; and (y) complying with any customer service, disclosure, quality of service
and other raquirements (inciuding providing subscribars with copies of the ptivacy
policy); and (2) the provision of the Service to persons, piaces or institutions-without
charge. TWC will provide 1SP with notice of such requirements and the parties will -
cooperate on such compliance matters. '

4. Prvacy. Each party will comply, and assist the other in complying, with all
applicable laws and regulations respeating collection, use, disciosure and protection of
subscriber information. TWC shall usa reasonable efforts to comply with ISP's
customer privacy pollcies, provided howaver that to the xtent ISP's privacy policies are
incongistent with, and in some way a limitation on TWC's current or anficipated
business uses of such information, ISP agrees to take whatever action necessary to
modify its policies with respect to conform with TWC's business objectives.

subpaenas; (v) response in emergency situations; and '(vl) minimum standard service
terms, including limitations of Hability for the benefit of both parties. . L

16. MMMJAGM! Video streaming and telephony will be permitted
as part of the Service, subject to the following provisions: .

The Service will not include any local telephony services requiring special gataways,
powering, software or equipment, or that otherwise could cause TWC to be subject to
regulation as a common carrier of telecammunications services by any state public
utilities commission, the FCC or otherwise, or other adverse reguiatory consaequence.

¥ TWC will not be required to pravide QoS support for telephony or video streaming for
the Service. QoS may be provided upon request and at an additiona} cost

To the extent ISP wishes to offer any functionality as pﬁrt of the Service wﬁlch: (a)is .
utside the scope of the Network Architacture; or (b) requires an Operatorito acquire -
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equipment or software or implement a change in the way the Operator proceases, TWC
shall have the right to approve such new functionality, provided however that in the
event TWC approves such functionality, ISP will be oblipated to reimburse for TWC its

~ direct, out-of-pocket costs in implementing such new functionallty. -

17, Term. With respect to each Operator, three years from launch of the Service by
such Operator. . ,

18. Res ibillty. Subject 10 any restrictions and exceptions specified in the
Definitive Agreement, ISP will have control over and responsibility for all content,
applications, functionality and services included in the Service, except that TWC will
have controi over and responsibility for the portion of the 'Servics allocated to the TWC .

lacal service.
19. Sublect to igt igations. Any Definitive Agreementwhid-;ihe parties E -

may reach will be subject to TWC's compliiance with pre-oxisting obdligations, including
those with ServiceCo LLC d/b/a/ Road Runner, as described in the Memorandum of -

Understanding dated February 29, 2000 between AOL and Time. Wamer (the “Pre-

Existing Obligations").

20. Costs. Exceptas specifically provided in the Definitive Agreement, ar as
otherwise agreed by the parties, sach party will bear the' costs of performing its

Time Wamer Cable, a division of Time Wamer Entertainment Company, LP

By:
Title:
Date:




