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UNITED $TATES DISTRICT COURT FILED by ol
SOUTHERN DISTRICT OF FLORIDA
MIAMI DIVISION MAY 10 2000
iHIﬂlﬂ MAoBo
L e ?ui"‘I‘mﬂ'." |
FL.O KELLY, on behalf of herself and ) )
all others similarly sttuated, ) /
: ) /
Plaintiffs, )
) ' .
v. ) No. 00-544-CIV-Gold/Simontun
)
AMERICA ONLINE, INC,, )
)
Defendant. )

STIFULATED ORDER
WHEREAS, there have been public reporta regarding allegations that certain AQL
members who have the Microsoft Windows Operating System and AOL Version 5.0 software mey

have difficulties connecting to another Internet Service Pruvidcr, znd whereas AOL has depied those

reports and allegations;

WHEREAS, there have been numeyous court filings in the Mwﬁuned dctions,
mcluding 2 Complaint, a First Amended Cmﬁplaint, AQL's Motion to Transfer Based on Forum
Selection Clause, AOL's Motion to Transfer Pursuant to 28 U.5.C. § 1404(a), AOL"s Motion for
Expedited Resolution of Threshold Venue Transfer Issue Under 28 U.S.C. § 1404(m) Or, In The

Altemative, To Stay All Proceedings Pending Resolution ByMDL Panel Under28 U.S.C. §1407(A).

Plaintiffs’ Motion to Consolidate Actions and Plaintiffs' Motion for o Preliminary Injunction'

WHEREAS the plmen have exchanged the direct . mtunony of humerous fact

D

w1tnesses and expert wn.nesses and exhibits; and the Court has lssued varicus Orders, including

setting a status conference for May 10, 2000 regarding how to procued with the variqus metions in
this case;
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WHEREAS one of the core allegations miscd by the phuntiﬂ‘s relates to Mlcm:oﬂ'
DUN (Dil-Up Netwurhng) component of Microsaft's Windows operating system, specifically, that
certain older versions of the Micmsoﬁ Windows 95 operating system with older versions of

Microsoft’s DUN (DUN version 1 .0) may maks it more difficult for conswmers, who usc softoans

, wfth Certain dialer adapters (such as AGL Version 5.0), to cannect to other ISPs;

of Microsoft Windows 9% (Gold and O‘SR 1) that have a Microsoft DUN version 1.0, and whexm
Microsoft pfers consumners a free download of DUN 1.3 on the Microsoft Windows support website
8t no cost, and Microsoft has recotumended that consumers upgrade Microscft Windows 95
Openting Systems to Microsoft DUN vcmon 1.3;

"WHEREAS vthe parties— as well asather Internet Setv!o-?mwders(suohaxl’mdlgy)
~ have also determined that ¢ertain allegations raised by plaiatiffy and others relating to the alleged
interoperability between AQL version 5.0 and older versians of Microsoft’s DUN tomponent are
fesolved by installing Microsoft's free upgrade for DUN version 1.3; :

WHEREAS -the parties have exchanged information ang whemu it has beeg
determined that AOL has taken steps and AOL plans to contigue to take steps to make it casier for

AOL members wha have the clder versions of Microsoft Windows 95 to obtaig the free upgrade to
Microsoft's DUN 1, 3;

It is agreed and acknowledged:

1. AOL Enkancements Relating To the Microsoft DUN Upgrede for ACL
Members Whn Have Old Versions of Microsaft Windows 95, AOL has lmplamented end/or wiil

mplement the following features fiar members who hava different versions ofM'icrosa&’sDUN (Dial-

Up Networking) present oo older versions aniq-om& Windows 95 OpeTating systems;

2.

WHBREAS thapamea have m&atdammnedthztﬂmearecenmoldervmns
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Posﬂ'ngrijpﬁinkFaernlaadofﬂfmwﬂDUN 1.3. BeginningMay
16, 2000 AQL will be providing a hyperhnk for a download of Microsaft's
DuN l 3 on the AOL Qnline "Help” area in AOL. Thus, ap AOL member
can simply cick on the hyperlink in the Online Help arca and that member will
be taken to the Microsoft FUpport website for g free download of Micrasoft's
free DUN 13 upgrade (Microsoft doeg nat currently allow AQL 1o provide
Microsoft's DUN 1.3 directly on the AQL Help website. If Microsof does
allow AOL to pruwde Microsoft'a DUN 1.3 upgrade directly 8n AOL's Help
Sltu, AOL iptends to do s0),

Additional Method of Prowiding Micrasoft DUV 1.3 Upgrade 1o 401
Membm Witk Older Versions of Microsoft Windows 25, AQL is
investigating means by which to provide the Miwﬁaoﬂ DUN 1.3 Upgrade to

" existing nembers, who are reasonably calculated to need the upgrade, (ie.,

AOL membus wha bave Windows 95 Gold and OSR 1) through the use of
ane-mai] or other inethod that will allow members to “link” to the AOL Help
site referenced in Paragraph 1(A) for a free Microsoft DUN 1.3 Upgrade.

Future Releases of the AOL Client Software, AOL has been investigating
and will contimue to investigate the feasibifity of providing Microsoft's DUN
1.3 Upgrade in futuje releases of the AOL 5.0 glient software. AOL will

undmake Commercially reasonabls and mhnologxully feasible efforts to

. include Mis:xawﬁ 3 DUN 1.3 in futyre clict software.

Wuls
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3. NoAdmission of Liability. Nothing contained in this Stipulated Order or this

4, Outstanding Mtions Plaintiffs’ motion for a preliminary ianon is
withdrawn, Defeadant’s motion 1o truuﬁ:r the cases based an the forum selection elause pursuam
1028USC § 1404(a) is also withdrawn. : |

DONE AND ORDERED ¢ Minm, Florida, this {0 day of May, 2000,

HONORABLE ATAN &, GOL%D
UNITED STATES DISTRICT GE

1014
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STIPULATED AND AGREED:
CQ%% éﬁk FLAINTIFFS

Toseph M. Matthews

COLSON, HICKS, EIMSON, COLSON,

MATTHEWS, MARTINEZ
200 South Biscayne Boulevard
Suite 4700

Miami, FL 3313}

(305) 373-5400

Daniel C. Girarg

Gorden M. Fauth

Mark J. Tamblyn
GIRARD & GREEN, LLP
160 Sansome Street

Suite 300

San Francisco, CA 94104
{(415) 981-4800

Reed R, Kathrein

William Dayle

MILBERG, WEISS, BERSHAD, HYNES
& LERACH

100 Pine Streat

Suite 2600

San Francisco, CA 94111

(415) 288.4545

. BrysnF, Ayistock

Tustin G, Witkin

LEVIN, MIDDLEBR_DOKS, THOMAS,
MITCHRLL, GRREN
& PAPANTONIO, P A

316 South Baylen Street

Pensacals, FI. 3250]

(850) 435-7136
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» ECHSNER, PROCTOR
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COUNSHL FOR DEFENDANT
AMERICA ONLINE, INC.

Joseph P. Klock, Ir,

Timothy T. Hughes

STEEL HECTOR. & DAVIS
200 5. Biscayne Blwd., 40* Floor
Miami, FL 33131.2398

(305) 5777000

Thomas D, Yuattuca, P.C.
Eugene F, Assaf
KIRKLAND & RLLIS
655 15% Street, N.W.
Washington, D.C. 20005
(202) 879-5000
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ISP News

AOL Sued Over ﬁétworking Bugs in AOL
5.0 February 2, 2000

By Brian McWilliams ISP Ngws
InternetNews.com Correspondent Archives

America Online Inc. has been hit with class-action lawsuit on behalf of

. . . .
subscribers who installed AOL version 5.0 and subsequently lost their
ability to connect to other Internet service providers.

The lawsuit, filed Jan. 31 in the U.S. District Court for Eastern Virginia,
alleges that AQL (AOL) "fraudulently concealed" the fact that the latest

version of its sofiware could interfere with the operation of other
software and Internet access settings.

Lloyd Gathings, partner with Alabama-based Gathings, Kennedy and
Associates, one of the law firms representing the plaintiffs, said AOL
knew about the bugs in 5.0 and released it anyway on October 5, 1999
"either intentionally or with reckless disregard of the consequences."

As first reported by InternetNews in October, the AQL 5.0 networking
bugs were a topic of heated postings to the private message boards for
beta testers of 5.0. Many testers expressed concerns about what they
called the "Evil Connectoid," a bug which appears to affect primarily

TCP/IP settings of such users, rendering their Internet connections

unusable and generating "server not found" messages whenever they try
to connect to Web sites using another ISP,

Concerned beta testers were rebuffed, however, in a posting by an AQL

staffer who wrote, "We can neither identify nor eliminate all bugs. In

some cases on some folks' machines, | beljeve installing tiddlywinks
would probably be 5 problem."

The class action lawsyit seeks an injunction that would require AQL to

e
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disclose the risks of installing 5.0, or be forced to stop shipping it. The
suit also seeks $1,000 in damages for each member of the class. AOL

Based on AOL's own estimates that more than 10 million people have
installed 5.0, possible damages could total in the billions of dollars.

AOL spokesperson Rich D'Amato today said the company is still .
reviewing its legal options. But he said AOL stands behind the quality of
version 5.0, the release of which has generated 20 percent fewer support

Get Stock Quote calls than its predecessor.

(an error occurred "We believe we've made another leap in terms of making this easier to
while processing this use and more convenient. As regards the suit, we think it has no basis in

directive]l ...~ ' factorlaw," D'Amato said.
| LpsnUSDEX The lawsuit also contends that AOL has interfered with the contractual
relationship between affected users and their other ISPs.
internet.com Indeed, while AOL's Support calls may have gone down with the release
of 5.0, other ISPs support lines are busy with users who find themselves

Intcrnel News . . .
Interngt Stocks/VC unable to connect to the ISP after installing AOL 5.0. Prodigy, for
Intemne( Technology example, has fielded "thousands" of such calls, according to Bill Kirkner,
Windows Interngf Tegh, chief technology officer. Some problems can be resolved easily, but
%X&% others require multiple calls to Prodigy support and over an hour of time
¥ cyeloper .
E-Commerce/Marke(in by both support staff and affected users, he said.
ISP Resources _ i . i
Downloads While their support costs have been substantial, Prodigy and other ISPs
Intemet Resources have yet to take legal action of their own to recoup expenses from
Infernet Lisis getting users back up and running,
International
Scarch internet com According 1o Kirkner, AOL has disregarded the industry's unspoken
Advertising Info credo of doing no harm to another company's sofiware.
Corporate Infg
Internct Trade Shows "If I was an independent software developer and I released a piece of

software that fooled aroung with the operating system, you'd be calling

in ternet.commerce gllg a E:i(élkle(rjrm ;ny software a virus. That's the level of what these folks

Bc an AfTiliate

Bce a Partner Kirkner stopped short of accusing AOL of anti-competitive practices, but
he said ant

Computer Hel nti-trust regulat i ' .
BZBllechclo ’p/ . Bulators ought to consider the company's handling of

Map Your Webait Q]OL 5.0 complaints as they review its pending merger with Time
arner.
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= Lis:e: t: nectzonw"tzardtamectm :

- Never dial a ‘connection
€ Dial whenever a network connsction is rot present
L Always dial my default carnection

| Cumrent default Erols intemet

3“ Berfom system secuiity check before dialing

- LocaiAtea Network {LAN) sethings

LAN Settings,.. l

Cancel ‘

Mstat| @ K1 @ || ZI0isklp Netwarking {[5 Control Panet




metics Onfine 6.0

Select Destination Directory

We recommend that you install the AOL software into the following
directary:

C:America Online 6.0

Tainstall the ACL software into anather directory, click here.

Click Next to continue.

version 6.0 l ‘

otf | @ 1A G 7| |[Binstal America Onfine...




Please wait while we initialize the installation. This
may take a few minutes. Thank you for your
patience.

t] | g:;l €103 ”5 Hglnstaﬂ America Online. ..
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Condtions of AOL Membership

AOL Member Agreement

Use of America Online is conditioned upan acceptance ofthe AOL Member Agreeme
You can review it by clicking the Read Now button below. You must also abide hy AD
Community Guidelines. You can review the Member Agreements, Comrmunity
Guidelines and AOL's Privacy Policy at keyword: TOS. AOL will notify its members of
any material change to the Member Agreement via E-mail, pop-up screen or U.S. mai
30 days hefore any changes take effect. Check kevword: TOS periodically for Privacy
Policy or Commurnity Guidelines updates,

Youmust be 18 years or older to register for the AQL service.

Clicking onthe | Agree button below indicates your acceptance ofthe Member
Agreement,

. & | Agree " Read Now m
version .0

TR

89 G |I[3 America Ontine
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Would vou like this copy of the ADL software to be vour default Intemet appkea%mn forweb pageg; -
newsgroups, and e-mail?

Click No to keep your current settings. For more infarmation, sign on and o to Kepword: Interret
Help, '

Yes -No
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Attachment A
DOCUMENT OFF-LINE

This page has been substituted for one of the following:

0 An oversize page or document (such as a map) which was too large to
be scanned into the ECFS system.

o Microfilm, microform, certain photographs or videotape.

@ Other materials which, for one reason or another, could not be scanned
into the ECFS system.

The actual document, page(s) or materials may be reviewed by contacting an
Information Technician at the FCC Reference Information Center, at 445 12" Street,
SW, Washington, DC, Room CY-A257. Please note the applicable docket or
rulemaking number, document type and any other relevant information about the
document in order to ensure speedy retrieval by the Information Technician.

One CD and dwrs vidyo-



