3)

more for an access connection to a cable customer than these cable operators charge an
Excite@Home or Road Runner for an identical connection. This requirement shall apply
with equal force regardless of whether the Internet Service Provider pays the cable
operator directly for the customer connection or, as indirect compensation for the
customer connection, refunds to the cable provider a share of the total customer price
paid for Internet access.

AT&T/MediaOne must continue to maintain the separate subsidiary status of both
Excite@Home and Road Runner, whether they continue to be operated independently or
are merged into one entity. Both subsidiaries, whether they continue to be operated
independently or are merged into one entity, must continue to have separate boards of
directors and must separately raise private and public capital. Both subsidiaries, whether
they continue to be operated independently or are merged into one entity, must continue
to maintain separate accounting from affiliated cable operators and any other firms

holding an ownership interest.

Dated: August 23, 1999 Respectfully submitted,
/’ - - -
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DECLARATION OF ROBERT H. GERTNER
1 QUALIFICATIONS
1. I, Robert H. Gertner, am Professor of Economics and Strategy at the Graduate

School of Business of The University of Chicago. | received an A.B.. summa cum laude. from
Princeton University in 1981. where | majored in Economics. and a Ph.D. from the
Massachusetts Institute of Technology in 1986, also in Economics. | am a Research Fellow at
the National Bureau of Economic Research. In 1990-91 | was a John Olin Fellow in Law and
Economics at The University of Chicago Law School | specialize in the economics of industrial
organization (the study of individual markets which includes the study of antitrust. regulation.
and business strategy). game theory (the formal study of strategic interdependence). law and

economics. and corporate finance | am co-author of Game Theory and the Law. a book that

applies the modern tools of game theory and information economics to legal issues. | have

published numerous articles in academic journals including the Journal of Law and Economics,

the Rand Journal of Economics. the Quarterly Journai of Economics. and the Journal of

Finance. | am Co-Editor of the Journal of Business. a leading journal that publishes academic




résearch applying economics to business problems. and Associate Editor of the Journal of

Industrial Economics. | have taught courses at The University of Chicago in competitive

strategy. industrial organization, financial economics. corporate law. and antitrust law A copy of

my curriculum vitae that includes a list of my publications during the past 10 years is attached

as Exhibit 1.

2. In addition to my academic experience. | am Principal and Vice-President of
Lexecon Inc., an economics consulting firm that specializes in the application of economic
analysis to legal and regulatory matters. | have served as an expert on various matters
iIncluding a variety of telecommunications matters. My attached curriculum vitae lists the expert

testimony that | have provided in the past four years.

il SUMMARY OF OPINIONS AND OVERVIEW

3 I have been asked by Bell Atlantic and GTE to analyze the potential impact of
AT&T's proposed acquisition of MediaOne on competition in the provision of Internet services.
As the starting point for my analysis. | assume that the proposed transaction would bring the two
leading providers of broadband Internet access. @Home and Road Runner, under common
control.' @Home s controlied by AT&T and MediaOne is (by a wide margin) Road Runner's
largest shareholder. These firms have exclusive contracts to provide broadband Internet
access. including last-mile transport as well as interconnection to the internet backbone and
value-added services (ISP services). on cable systems serving the vast majority of potential
cable suppliers in the United States

4. My principal conclusions are as follows

» The proposed merger raises the risk of harm to competition in the provision of

broadband Internet content and further raises the risk of anticompetitive harm in the

T The service is now known as "Excite@Home " following the recent merger of these firms
For simplicity. | refer to this company throughout this report as @Home



provision of broadband Internet access services based on alternative technologies.
such as Digital Subscriber Line (DSL) service.

» AT&T's Application for Transfer and Control (hereafter. AT&T's Application) provides
no cogent explanation of why its refusal to aliow consumers to purchase last-mile
transport and Internet access on an unbundled basis would prevent it from realizing
the benefits it claims will result from the proposed transaction.

» Some of the potential anticompetitive problems raised by the merger could be
avoided by requiring AT&T to separate the provision of last-mile transport and ISP
service by allowing consumers to obtain ISP services from providers unaffiliated with
@Home and Road Runner on an open and non-discriminatory basis. In the absence
of any efficiency rationale for AT&T's strategy. this requirement is likely to benefit
consumers.

5. Section Il of this report discusses why it is appropriate to evaluate the proposed
transaction in the context of a market defined to include broadband Internet access services |
also discuss why, as a policy matter. it is inappropriate to discount risks of harm to competition
from the proposed transaction simply because broadband Internet technology is a new service
with relatively few subscribers today relative to narrowband Section IV shows how the
proposed transaction raises the risk of harm to competition in the provision of “upstream’
broadband content services as well as the risk of anticompetitive harm to firms attempting to
provide broadband Internet access through alternatives to the @Home/Road Runner
technology Section V discusses how the imposition of an "open access’ requirement would

greatly reduce the risk of harm to competition resulting from the proposed transaction

. THE TRANSACTION SHOULD BE EVALUATED IN THE CONTEXT OF
A MARKET FOR BROADBAND INTERNET ACCESS SERVICES

6 @Home and Road Runner are the two leading providers of cable-based

broadband [nternet access services. which are defined here to include “last mile” Internet



transport as well as services such as interconnection to the Internet backbone ang related ISP
services. Together with cable companies. both @Home and Road Runner provide these
transport and ISP services on a “tied" bésns and do not provide access to other ISPs to serve
Customers that prefer only to purchase transport services from @Home and Road Runner
@Home and Road Runner and their cable companies provide what is sometimes referred to as
a "closed” system.

7. Together, @Home and Road Runner are the exclusive providers of broadband
Internet access services via cable on eight of the 10 largest cable systems in the U.S.° Cable
systems that are partners in or affiliates of @Home or Road Runner pass 79 million homes.
roughly 82 percent of all cable homes passed in the United States > AT&T has a 58 percent
voting interest in @Home, while MediaOne has a 50 percent management interest in Road
Runner “ As noted above. for the purposes of my analysis. | assume that the proposed
transaction would bring @Home and Road Runner under the control of AT&T.

8. While the provision of residential broadband services is in its infancy, @Home
and Road Runner accounted for nearly 80 percent of all U.S. broadband subscribers, as of June
1999. Recent data indicate that @Home now provides service to 395.000 U.S. subscribers:

while Road Runner provides service to roughly 350.000 subscribers.® Roughiy 200.000

2. Forrester Report. “Cable's Multiservice Future " (February 1999). p. 5. A ninth, Adelphia
Communications, was recently acquired by AT&T (Strategis Group. “High Speed Internet
Access -- 1998/99." Dec 1998, pp 129-30).

3 Cable systems wholly owned by AT&T and MediaOne provide service to 28 percent of cable
subscribers in the U.S. In addition. MediaOne has a 25 percent ownership interest in Time-
Warner Cable. which accounts for 21 percent of cable subscribers and AT&T has 32 percent
of the Class A common shares of Cablevision. which accounts for 6 percent of cable
subscribers. In addition, AT&T has an interest in numerous other cable operators [Warren
Publishing. “Cable and Station Coverage Atlas” (1999) TimeWarner 10-K (March 16. 1999).
CSC Holdings. Inc. (March 31 1999) At Home 10-Q May 17, 1999 ]

4 Wall St. Journal. Corrections and Amplifications. August 11. 1999, p. A2: P. Farhi, AT&T
Poised to Regain Long Reach. Via Cable Wash. Post May 6.1999. Partners with AT&T in
@Home include Cox Communication and Comcast: MediaOne's partners in Road Runner
Include TimeWarner. Microsoft and Compag

5 Kinetic Strategies. “Cable Modem Customer Count Tops 1 Million,” Cable Datacom News
August 1999 at 2 <www CableDatacomNews com>: Jupiter Communications, “Broadband
Barriers: Partnering Effectively with Dominant Cable ISPs.” May 1999: CNET News.com.
‘The Pitfalls of High-Speed Installs July 28. 1998 J.A Savas. Merrill Lynch Merrill Lynch
Caprtal Markets. Investex Report No 3365477 Rhythms Net Connections -- Company



customers obtain broadband Internet access from either DSL. satellite or other cable-based
broadband providers ® Analysts expect that cable providers will provide access to the vast
majority of residential broadband Internet subscribers for the next several years.‘

9. As a starting point in analyzing the proposed transaction, it is important to
recognize that the vast majority of homes in the U.S. can obtain cable services from only a
single supplier. Thus, the merger of AT&T and MediaOne does not reduce the number of
suppliers of broadband Internet services to a significant number of customers.® Nonetheless.

the transaction effectively places under common control access to roughly 80 percent of

residential broadband customers. As a result. supplhers of various types of Internet content that

can be economically supplied via broadband but not narrowband systems must rely on AT&T to

distribute this content.

10. In addition to providing high-speed access to “traditional” Internet services such
as the world-wide web. broadband permits the introduction of a variety of Internet services that
cannot be economically provided to residential customers via narrowband systems. A few
examples include:

» Streaming video and audio services (such as news and sports video clips. movies

and television on demand):
* Teleconferencing services (e g . for home offices. doctor visits, etc))
« High speed access to corporate networks for telecommuters

e Home shopping and video catalog services

(.. continued)
Report (October 30. 1998). Deployment and Projections TeleChoice Survey. Q2 1999
www.xds!.com/content/resources/deployment/into asp. David Crowe. "Technical Problems
Raise Doubts.” Australian Financial Review June 26 1999

6 In contrast. there are now roughly 35 million residential narrowband (i.e. dial-up)

subscribers. (Forrester Report. "From Dial-Up to Broadband.” April 1999, p. 3.)

"Study Sees Cable Modem Deployments Surpassing ADSL installations by 2003."

Broadband Networking News. Aug 4 1998 Forrester Report. "From Dial-Up to Broadband”

(April 1999). p. 7.

8 The merger would eliminate a potential competitor to the extent that AT&T and MediaOne
would have constructed new faciiities (e g . overbuild) in each other's terntory absent the

~I

merger | do not address the potential competitive impact of the proposed transaction in this

report



¢ Interactive games

» High speed downloads of music. video. software. etc.

1. There is no dispute that broadband access will result in the introduction of a wide
variety of new Internet services that are valued by consumers.® The fact that these services
cannot be provided via narrowband systems means that the proposed transaction must be
evaluated in the context of a market for broadband Internet access services. The presence of a
large number of providers of narrowband access services does not preclude AT&T. the provider
of broadband access services to 80 percent all current residential broadband customers. from
exercising market power in its relationships with “upstream’ suppliers of broadband content.

12. However, AT&T's Application fails to recognize this pomnt and instead asserts
AT&T cannot exercise market power because broadband and narrowband services are close
substitutes (combined with the fact that there are a large number of providers of narrowband
services, including well-established competitors such as America On-Line). '° AT&T's claim 1s
belied by the following:

e The price charged by cable providers for services provided by @Home and Road
Runner are well above those charged by providers of narrowband services |
understand that @Home and Road Runner subscribers typically pay between $40
and $50 per month.”" while narrowband services. such as AOL charge $22 per
month.'? These price differences reflect the fact that customers value the access to
broadband Internet services and high speed access to traditional services more than
conventional narrowband access While not dispositive. these price differences
indicate that there are considerable differences in the nature of the services offered

by narrowband and broadband suppliers

9. For example. @Home's web site extolls the virtues of A Revolutionary Online Experience”
provided by the broadband service that cannot be obtained through narrowband services
<www.home.com/content. htm|>

10. AT&T Application, p. 72

11. Strategis Group Report. p. 184

12. www aol.com/info/pricing htmi.

13. Comparison of narrowband and broadband prices 1s complicated by the fact that ISPs such



* Prices charged by cable companies for @Home and Road Runner vary from area to
area although prices charged by narrowband providers are generally uniform
nationwide. For example. @Home's web site notes that “prices vary by area "™ In
contrast, AOL, the leading provider of access to narrowband services. offers service
at a flat rate throughout the United States. While this evidence again is not
dispositive, if narrowband and broadband services were close substitutes the price
of broadband services would not be expected to vary by region in the presence of a
national competitor offering a flat rate price

* AT&T's large investment in acquiring cable systems. and its large investment in
upgrading these systems to offer broadband Internet services is inconsistent with its
claim. If narrowband and broadband Internet access were close substitutes then
AT&T would be expected to undertake the less costly investment of providing
narrowband services.

13. These factors suggest that It is inappropriate to treat broadband and narrowband
access services as being in the same market Because broadband services provide (at least
the promise of) access to very different types of content. the availabilty of narrowband
distribution would not prevent a monopolist of broadband access from exercising market power
with respect to firms that supply broadband-specific content.

14. AT&T further suggests that it would be unable to exercise market power as a
provider of broadband services due to the presence of alternative broadband technologies. such
as satellite. fixed wireless. etc *° While these alternative broadband technologies may

eventually provide competition to broadband access through cable systems in the future they

(... continued)
as AOL provide value-added services such as proprietary content in addition to connection
to the Internet backbone The comparison is further complicated by the fact that the “price”
of narrowband access for some consumers should include a portion of the cost of a second
telephone line.

14 www home.com/pricing htm

15 AT&T Application. p 72 74



pfovide service to few customers today and analysts do not expect these to serve many
customers in the near future.'® As noted above. @Home and Road Runner provide service to
roughly 80 percent of broadband customers and this advantage is likely to persist for several
years, even in the absence of the proposed transaction.

15. As explained in more detail in Section IV below, competitive concerns arising
from the potential transaction are the resuit of AT&T's ability to disadvantage rivals as the result
of its position in the marketplace today. The potential viability of alternative broadband
technologies such as DSL and fixed wireless in providing residential broadband access is of
limited relevance in evaluating the competitive impact of the proposed transaction if the viability |
of these alternatives is put at risk as the result of AT&T's strategy

16. The fact that broadband Internet access Is a new service with little market
penetration today does not mean that the proposed transaction Is immune to antitrust concerns
or that the magnitude of the potential harm to consumer welfare is small. To the contrary. firms
with market power may use strategic behavior to adversely affect the development of emerging
technologies.” At the same time. interference in the development of emerging technologies
can preserve market power in existing industries. For example. inhibiting competition in the
provision of broadband video services can protect the existing market power enjoyed by AT&T
and others in the provision of cable television services

17, If successful, the effects of such behavior may be long-standing. It is well
recognized that firms that succeed in establishing an early foothold in deploying new services in
technology mdustries may gain permanent advantages Exampies include Microsoft and the
variety of new Internet-based retaiiers that have invested a great deal in the hope that gaining
an early advantage will lead to long-run profits  While early-mover advantages can be the

consequence of demand and supply conditions in an Industry. antitrust policy should attempt to

16 See note 7 above

17 See D. Carlton and M. Waldman “The Strategic Use of Tying to Preserve and Create
Market Power in Evolving Industries (July 1999)




1 inefficiently gaining such advantages through the exercise of market power.
it competition involving different technologies be determined based on

¢y, not the ability of firms with market power to act to harm rivals. As attested
1e investments to date, competition to provide broadband Internet access

to have a significant impact on consumer welfare.

ISKS OF HARM TO COMPETITION IN THE PROVISION OF BROADBAND
ITERNET SERVICES FROM THE PROPOSED MERGER OF AT&T AND
EDIAONE

s discussed above, the merger of AT&T and MediaOne bring under common
and Road Runner. the two largest suppliers of broadband Internet access

'e and Road Runner together have exclusive contracts to provide broadband
services to the vast majority of homes served by cabie and today account for 80
ribers to broadband Internet services.

s a result of the transaction, suppliers of broadband-specific Internet content
reseeable future, be made more dependent upon AT&T for distribution of their
same time, AT&T is pursuing a strategy of establishing preferential

n suppliers of broadband content. As mentioned above. AT&T ties the provision
oadband transport service with access (ISP) services. This prevents potential
1sion of ISPs service from competing with @Home '* AT&T is not required to
sriminatory access to suppliers of broadband services. unlike ILECs who face
s in providing DSL services.

hese circumstances -- AT&T's strategy of establishing preferred suppliers

s position today as the supplier of access to the vast majonity of residential
cribers -- creates risk of harm to competition in the provision of both (i)

2nt: and (ii) broadband Internet access.

@Home subscribers cannot obtain Internet access services through AOL
y can subscribe to and obtain content provided by AOL
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afternatives to @Home and Road Runner. harm to competition in the provision of broadband
content today could have long-lasting effects as the broadband content providers that face
discrimination by AT&T will fail to emerge as viable competitors.

25 Moreover, AT&T's strategy can adversely affect the development of DSL and
other broadband Internet access services that compete with AT&T. For example. AT&T could
engage in a strategy which required upstream providers to distribute their broadband content
exclusively through AT&T affiliated systems. This could raise significantly the costs faced by
rival providers of broadband access services in establishing a package of broadband services
that would be attractive to subscribers. Even if AT&T entered into non-exclusive agreements
with firms providing broadband content. it still could require its preferred suppliers to make
service upgrades available to AT&T customers before they are made available to subscribers on
other systems. This, again, would raise the costs faced by rival providers of broadband access
services.

26. Moreover, as the access provider for the vast majority of broadband customers.
AT&T could have an incentive to develop proprietary software and network protocols that would
prevent broadband Internet applications provided by AT&T preferred p}oviders from being
readily applied on DSL or other broadband access technologies Establishment of such
protocols also could lead developers of broadband content to develop and deploy software and
content on AT&T network before developing similar applications for other broadband Internet
access providers. These strategies would help preserve AT&T's current position as the leading
provider of broadband Internet access and would raise the costs faced by providers of rival
broadband access technologies. such as DSL. from offering access services that compete with
AT&T's

27 Any reduction in competition in the provision of broadband content resulting from
AT&T establishing preferred supplier relationsnips or establishing proprietary software and
network protocols would raise the costs faced by DSL (and other competing service). making

them less effective competitors to AT&T This increases AT&T s ability to maintain its current
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position as a near monopolist in the provision of broadband Internet access services. to the
detriment of consumers.

28 AT&T's strategy of establishing preferential relationships with suppliers of
broadband content reveals that AT&T considers this "closed” system to be more profitable than
operating under an “open access” structure. This structure benefits AT&T by allowing it to
extract a portion of the upstream profits created by establishing preferential relationships with
providers of broadband content and imposing costs on their rivals, perhaps by setting (implicit or
explicit) fees charged to content providers for distribution of broadband content 2

29, | am aware of no efficiency rationale for AT& T's decision to deploy a "closed”
system and to establish preferential relationships with content providers | understand. for
example. that there are no technological impediments to offering broadband Internet access on
over cable systems on an “open” basis °* In the absence of such efficiency considerations. the
proposed transaction increases the risk of significant harm to consumers without generating
offsetting benefits. AT&T instead has argued simply that the closed system would generate
higher profits than an open one that these profits are necessary to justify its investment. Again.

| am not aware of any evidence that AT&T has presented to support these claims

20. If broadband Internet “access” and “content” were consumed in fixed proportions. and in the
absence of external effects. then AT&T could fully extract the value of its market power
through the access fees charged to subscribers. The profits that AT&T could earn under
such circumstances could not be increased through vertical integration and/or establishment
of preferential relationships with content suppliers It is highly unlikely. however. that
broadband access and content are consumed in fixed proportions. Sutscribers inevitably
will vary with respect to the intensity of demand for various broadband services and it I1s
unlikely that AT&T could identify the intensity of individual subscribers demands and varying
the access prices they charged in response In addition. by creating market power in
upstream services. AT&T may be able to capture a portion of the resulting profits earned by
coré}?nt providers on sales to customers that obtain Internet access from firms other than
AT

21 | understand that GTE has demonstrated the viability of open access cable based
broadband Internet services in a trial in Clearwater Florida See accompanying Declaration
of Albert Parisian
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V. THE RISK TO COMPETITION COULD BE OBVIATED BY REQUIRING AT&T
TO PROVIDE OPEN ACCESS TO UNAFFILIATED ISPS

30. The proposed transaction creates the risk of harm to competition by establishing
AT&T as access provider to the vast majority of broadband Internet subscribers. This position
increases AT&T's incentive and ability to engage in a strategy of discriminating against
unaffiliated providers of broadband Internet content and prevents them from gaining efficient
distribution of their services. In turn. the foreclosure risks created by the transaction could result
In harm to competition in the provision of (i) broadband internet content: and (i) broadband
internet access services.

31 These risks can be obviated by requiring AT&T to provide access to unaffiliated
ISPs on a non-discriminatory basis * With ISPs able to compete to provide services to
@Home's and Road Runner's subscribers. the success of various broadband services wili be
determined by consumer preferences. not choices made by AT&T regarding the firms with
which it chooses to establish a preferred relationship. While individual ISPs, including @Home
and Road Runner, would still be able to establish preferred relationships with suppliers of
broadband Internet content, firms that fail to gain a preferred relationship with @Home and
Road Runner nonetheless could readily establish similar relationships with other ISPs. and
would not be put at a competitive disadvantage as the result of AT&T's strategy. Similarly.
requiring AT&T to provide open access to unaffiliated ISPs would reduce the risk that rival
broadband access services. such as DSL. would be harmed by the failure of competition to
develop in the provision of broadband content services

32 As mentioned above. | am unaware of any efficiency rationale for AT&T's
decision to tie the provision of transport and ISP services | understand that open access cable-

based Internet broadband services have been demonstrated by GTE and that Canada has

22 1 understand that such a requirement would enable ISPs to access only the cable provider's
transport facilities
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mandated such systems * Moreover. an open access requirement would leave unaltered

AT&T's ability to charge an unregulated price for broadband Internet transport.
VL CONCLUSION

33 The proposed merger of AT&T and MediaOne creates the risk of harm to
competition in the provision of (i) broadband internet content and (i) broadband Internet access
services. This is the consequence of two factors: (i) the merged company’s large role in the
provision of broadband Internet access services today. and (i) AT&T's strategy of not offering its
broadband Internet services on an "open access” basis. Instead. AT&T has chosen to tie the
provision of last-mile broadband internet transport and the provision of ISP services. one aspect
of a broader policy of establishing preferential relationships with suppliers of broadband content

34 The proposed transaction risks harm to competition by increasing the
dependence of broadband content providers on AT&T and thus increasing AT&T's incentive and
ability to impose costs on unaffiliated providers of broadband services. Suppliers of broadband
content that fail to establish preferential relationships with AT&T may be driven from the market
or may be forced to operate at an inefficiently smali scale. Similarly. the transaction increases
AT&T's incentive to establish proprietary software and network protocois that give content
suppliers incentives to first offer new services or upgrades of existing services to AT&T

35. Such actions would be expected to profit AT&T. which may be able to extract a
portion of the rents earned by favored upstream suppliers In addition. AT&T's strategy I1s likely
to benefit AT&T by limiting the availability of broadband content that can readily by distributed
over DSL. Because broadband Internet services are likely to compete with traditional television
programming. AT&T's actions have the further effect of helping to protect AT&T's market power

as a local monopolist in the provision of cable television services

23 Canadian Radio-Television and Telecommunications Commission. Telecom Decision RTC
99-8. Regulation Under the Telecommunications Act of Cable Carriers Access Services File
No 8697-C12-02/98
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36. These risks of harm to competition can be obviated by requiring @Home and
Road Runner to provide access to unaffiliated ISPs on a non-discriminatory basis. An “open
access' structure greatiy reduces AT&T's incentive and ability to impose costs on unaffiliated
suppliers of broadband services and leaves the determination of the marketplace success of
these services in the hands of consumers. not AT&T AT&T has presented no evidence that its
‘closed” model is required in order to justify its investment in broadband Internet access
services. In the absence of any efficiency rationale for AT&T's strategy. an “open access”
requirement is likely to benefit consumers

37 AT&T's suggestion that market power concerns are irrelevant due to competition
from narrowband providers misses the point. There are a wide variety of broadband-specific
services that narrowband providers cannot provide Narrowband suppliers cannot constrain
AT&T's market power in the distribution of broadband services. and the magnitude of AT&T's
investment indicates the commercial importance of broadband services is likely to be very large.
Potential competition to AT&T from alternative broadband access technologies also is of limited
relevance if AT&T's actions are successful in interfering with their emergence in the

marketplace.



| declare under penalty of perjury that the foregoing is true and correct.

Robert H. Gertner

August 19, 1999
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Introduction
Qualifications

Summary of Conclusions

I The Primary Relevant Market Is Broadband Internet Access
A. The Market Must Be Defined in Both Product and Geographic Dimensions
B. Recent Federal Communication Commission Decistons Support the View that
High-Speed Internet Services Are an Antitrust Market
C. The Broadband Internet Access Market Is Distinct from the Narrowband Market
IL. Neither Digital Subscriber Line nor Satellite Internet Services Can Offer Pricing
Discipline in the High-Speed Internet Market over the Relevant Time Horizon
A. The Merger Guidelines Require an Evaluation of the Competitive Impacts Over a

Two-Year Time Horizon
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Digital Subscriber Lines Will Not Provide Price Discipline Over the Relevant
Time Horizon

1. DSL Deployment Has Lagged Behind Cable-Based Systems

2. Technological Impediments Will Raise the Cost of DSL Deployment

3. Asymmetric Regulatory Treatment Will Further Impede DSL Progress
Satellite Internet Services Will Not Provide Price Discipline over the Relevant
Time Horizon

1. Broadband Communication over Satellite Is Expected to Be Only One-
way Until at Least 2002
2. Satellite Internet Services Entail Higher Up-front and Monthly Service

Prices Than Cable Internet Providers
The High-Speed Internet Services Market Is Highly Concentrated

1. Standard Antitrust Analysis Demonstrates that the High-Speed Internet
Services Market Is Highly Concentrated
2. High Startup Costs Constrain Fringe Participants’ Ability to Impose Price

Discipline in the Broadband Internet Access Markets over the Relevant
Time Horizon
The High Degree of Concentration in the Broadband Internet Access Market Can
Be Expected to Continue over the Relevant Time Horizon

The Monopolization of the High-Speed Internet Services Market Will Also Expand
AT&T’s Control in Vertically-Related Markets as High-Speed Internet Users Migrate to
AT&T’ s Network

A.

The MediaOne Acquisition Will Expand AT&T’'s Control Over Broadband

Content

1. AT&T Will Be Able to Direct Broadband Content Away from Competing
Providers and Thereby Significantly Influence How Internet Content Is
Presented to Customers

2. AT&T Could Extract Larger Economic Rents from Companies Wishing to
Advertise on Its Own Portal

The MediaOne Acquisition Will Expand AT&T'’s Control Over E-Commerce

AT&T Would Have a Greater Incentive, Relative to That of an Independent

Streaming Video Provider, to Slow Innovation in Streaming Video in an Effort to

Avoid Cannibalizing AT&T’s Existing. Traditional Cable Video Programming

The Gains from Imposing Open Access on AT&T’s Cable System Outweigh the Losses
from Allowing AT&T to Exercise Market Power in Broadband Internet Access and
Vertically Related Markets

A.

B.

C.

The Commission’s Decision to Mandate Open Access Can Be Cast in a Standard

Decision-Theoretic Framework

The Expected Social Costs Associated With Not Imposing Open Access Are

Substantial

The Expected Social Costs Associated With Open Access Are Insubstantial

1. AT&T’s Annual Income-to-Investment Ratio for Cable Internet and Voice
Service Vastly Exceeds Its Weighted-Average Costs of Capital

Declaration of Daniel L. Rubinfeld and J. Gregory Sidak, August 23, 1999
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2. AT&T’s Position on Investment Depends on Whose Network Is the
Subject of Open Access

Because the Expected Social Costs Associated With Not Imposing Open Access

Exceed the Expected Social Costs Associated With Open Access by More than

the Incremental Costs of Implementing an Open-Access Regime, the Commission

Should Impose Open Access

Declaration of Daniel L. Rubinfeld and J Gregory Sidak. August 23. 1999



