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The Open Internet Order is the culmination of more than a decade of effort by the Commission to adopt rules and policies to ensure consumers have unfettered access to lawful content on the Internet.  For the Commission, it was never a question of whether to have rules to protect a free and open Internet, but how.

The how of enacting open Internet rules, and the reason we have been working on this issue for more than a decade, is wrapped up in the arcana of U.S. law and court challenges to Commission decisions, which I will get to later in the presentation.

The reason why the Commission was so persistent in crafting Open Internet rules in the face of multiple court challenges is that we are committed to protecting and promoting an Internet that nurtures freedom of speech and expression, supports innovation and commerce, and incentivizes expansion and investment by broadband providers.

The Commission found in its Order that broadband providers have economic incentives that could undermine these goals, and that clear, enforceable rules are therefore necessary to protect an Open Internet.

The Order is grounded on the principle that no actor—government or private—should interfere with the full, lawful use of the Internet.  The rules adopted in the Order protect this principle by keeping Internet access open and neutral – NOT by regulating the Internet.  This same principle was first articulated by the Commission in 2004, under then Chairman Powell, and was re-confirmed through two administrations and four FCC Chairmen.
� 



Why Open Internet Rules?

» The Open Internet rules are the culmination of more than
a decade of effort by the Commission to protect and
promote free and open Internet.

» Broadband Internet Access providers have the incentive
and tools to deceive consumers, degrade content, or
disfavor content that they don’t like.

» Rules are grounded on the principle that no actor—
government or private—should interfere with the full,
lawful use of the Internet.
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Scope of the Open Internet Rules

» The rules apply to Broadband Internet Access
* Not “Regulation of the Internet”
» Rules apply to mobile broadband.

» Broadband Internet Access service (both fixed and mobile) is a
“telecommunications” service.
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The rules apply to mass-market retail Broadband Internet Access services - that is, the service ISPs provide consumers to access content on the Internet - not the Internet (content, applications, devices) itself.

While the FCC’s 2010 Open Internet rules had limited applicability to mobile broadband, the new rules – in their entirety – would apply to fixed and mobile broadband alike, recognizing advances in technology and the growing significance of wireless broadband access in recent years.

In the Order, the Commission found that Broadband Internet Access service is a telecommunications service.  And this is where we get into the arcana of U.S. law.  Under U.S. telecommunications law, services are essentially either “telecommunications services”  or “information services.”  If they are “telecommunications services,” they are subject to the rules under what is called Title II of our statute – the section applying to common carriers.

In the past, the Commission has classified broadband Internet access as an information service.  In 2010, the Commission adopted open Internet rules based on this classification.  Early last year, the courts found that the Commission had the legal authority to adopt open Internet rules generally, but that the specific rules we adopted were not permitted under the classification of broadband Internet access as an information service.

In its decision last month, the Commission relied on multiple sources of authority in our statute, including classifying broadband Internet access service as a telecommunications service under Title II, to provide the strongest possible legal foundation for our rules.

The Commission made clear, however, that it will not apply traditional common carrier type regulation to broadband Internet access service.  Under our law, we have the ability – indeed the obligation – to refrain from enforcing provisions of the Communications Act that are not in the public interest.  Under this policy – known as forbearance in our law – the Commission concluded in the Open Internet Order that some 27 provisions of Title II and over 700 regulations adopted under Title II will NOT apply to broadband services.

Importantly, the Order makes clear that broadband providers SHALL NOT be subject to utility-style rate regulation such as rate regulation, tariffs, and last-mile unbundling.



Bright Line Rules

(1No Blocking

(1 No throttling

(1 No Paid Prioritization

» The no blocking and no throttling rules are subject to
reasonable network management.
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I will now provide a summary of the rules the Commission adopted.  There are three bright line rules:

No Blocking:  broadband providers may not block access to legal content, applications, services, or non-harmful devices.
No Throttling:  broadband providers may not impair or degrade lawful Internet traffic on the basis of content, applications, services, or non-harmful devices.
No Paid Prioritization:  broadband providers may not favor some lawful Internet traffic over other lawful traffic in exchange for consideration of any kind – in other words, no “fast lanes.”  This rule also bans ISPs from prioritizing content and services of their affiliates.

Other than paid prioritization, the rules are subject to the recognition that an ISP may engage in reasonable network management to take into account the technical and engineering aspects of their networks. Paid prioritization is a business decision, not a network management decision, so the network management exception does not apply to the no paid prioritization rule.
 
In assessing reasonable network management, the Commission’s standard takes account of the particular engineering attributes of the technology involved – whether it be fiber, DSL, cable, unlicensed Wi-Fi, mobile, or another network medium.

However, the network practice must be primarily used for and tailored to achieving a legitimate network management – and not business – purpose.



General Conduct Rule and Transparency Rule

ISPs cannot “unreasonably interfere with or unreasonably
disadvantage” the ability of:

e consumers to select, access, and use the lawful content,
applications, services, or devices of their choosing, or

e edge providers to make lawful content, applications, services, or
devices available to consumers.

Complaints will be addressed on a case-by-case basis.

Reasonable network management exception is available when issues
arise under the general conduct rule.

Transparency Rule enhanced
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The Commission also adopted a general conduct rule to address situations where conduct may not violate one of the three bright line rules, but still interfere with consumers’ access to lawful content on the Internet.

This general conduct rule establishes that ISPs cannot “unreasonably interfere with or unreasonably disadvantage” the ability of:

consumers to select, access, and use the lawful content, applications, services, or devices of their choosing, or

edge providers to make lawful content, applications, services, or devices available to consumers.
The Commission will address complaints about such practices on a case-by-case basis.  

The Commission also enhanced the Open Internet transparency rule, which had been upheld by the court in its decision last year.  The original rule, which the Commission reaffirmed, requires Broadband Internet Access Service providers to publicly disclose information regarding the network management practices, performance, and commercial terms of their offerings.  In the recent Open Internet Order, the Commission expanded on these transparency requirements, mandating that providers disclose promotional rates, fees and surcharges, and data caps, as well as more detailed information about network performance.



Non-Broadband Internet Access Services

» Rules do not apply to data services that do not go over the
public Internet — such as VoIP from a cable system, a
dedicated heart-monitoring service, smart cars.

» However, these types of data services cannot be used to
circumvent the Open Internet rules.

» The Commission will watch to ensure that data services do
not become a loophole.
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The Commission made clear that ISPs should not be able to evade their Open Internet obligations via their provision of data services that do not go over the public Internet, services that the Commission formerly denominated as “specialized services.”  Examples of such services include VoIP from a cable system, a dedicated heart-monitoring service, smart cars – they are not Broadband Internet Access services because they not provided over the public Internet and therefore are not covered by the Open Internet rules.

However, the Order also ensures that these services are not used to undermine the effectiveness of the Open Internet rules – the Commission stated that it will keep a close eye on the practices of Broadband Internet Access providers to ensure that data services do not become a loophole that allows those providers to circumvent the Open Internet rules.



Internet Traffic Exchange

» Commission has jurisdiction over Internet traffic exchange.
» However, bright line rules and general conduct rule will
not apply.
e Commission concluded it does not have sufficient
experience with Internet traffic exchange to intervene
in the market and apply prescriptive rules.

» The Commission will apply an approach of watch, learn,
and act on a case-by-case basis.
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The Commission expressly found in the Order that it has jurisdiction over the exchange of traffic between mass-market broadband providers and other networks and services.

As the Commission noted, the representation to consumers that they will be able to access lawful content on the Internet includes the promise to make the interconnection arrangements necessary to allow that access.

However, the Commission concluded that it does not have sufficient experience with Internet traffic exchange to intervene in the market and apply prescriptive rules.  So, the Open Internet rules - the three bright line rules and the general conduct rule - will not apply to Internet traffic exchange.  Instead, the Commission will apply an approach of watch, learn, and act, subject to an ability to act on a case-by-case basis under Title II.



Forbearance

» Many provisions of Title Il forborne from including rate regulation,
tariffing, unbundling — provisions associated with utility regulation.

» However, the Order specifically retains sections 201, 202, 208 (and
related enforcement authority). It also retains provisions dealing with:
* Privacy
e Pole attachments
e Universal service — but no mandatory USF contribution
e Disability access — but no mandatory TRS contribution
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State and Local Issues

» States are bound by forbearance decisions

» Reaffirms prior FCC findings that broadband Internet access is
jurisdictionally interstate for regulatory purposes

» Order is not a basis for requiring a cable system to obtain new
franchise or renegotiate existing franchise

> No state assessment of USF contributions

» No inconsistent state regulation of broadband Internet access
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Thank you!

> Questions?
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