
December 14, 2003

Federal Communications Commission

Washington, DC

Chairman and Commissioners:

Your VoIP forum makes it abundantly apparent that the relative stability of the telecommunications infrastructure is ending. We are transitioning away from a single service (telephone calls, connecting one telephone end-point to another) to numerous overlapping services (instant messaging, video telephony, peer-to-peer and group conversations). Instead of a homogeneous network (the PSTN), we are moving to a network of networks, many with differing capabilities and economics. Instead of a single operator, or a few, we have numerous network operators -- some small, some large, each with a different focus and motivation. And we clearly are moving from a narrow set of technologies to an ever-increasing menu of infrastructure elements (wired, wireless, narrowband, wideband, circuits, packets, etc.).
Now is the time for the FCC to abandon its historical model for regulation, which could function effectively only in the old world of telecom. We must recognize that we are just barely into a huge transition away from what has been a relatively stable environment for a century. The new regulatory framework must:
· defer, wherever possible, to market forces rather than explicit regulations
· pursue social policy through explicit programs rather than hidden subsidies
· impose public safety and national security imperatives in ways that are technology- and operator-agnostic
These tenets are mandatory because there is no way that regulators today can anticipate, or even keep up with, the rapid evolution of communications that lies ahead.
The following examples show how this might be applied to various aspects of current regulation:
CALEA: Appropriate agencies (FBI, DHS) should be given discretion and budget to fund surveillance programs that best serve national interests. These agencies can prioritize which deployments will give maximum return. Network operators should be required to comply (in accordance with applicable privacy laws) and be compensated for actual costs.
USF: Policy makers must decide what kind of access is important. Basic telephony? Wireless? Broadband? One might argue that nominal Internet access is now more valuable, for its information, communications, and economic power than basic telephony. One might also argue that at this point, our communications infrastructure is sufficiently built out that further subsidization for those who choose to live in remote areas is inappropriate.
EMERGENCY SERVICES: E911 service is clearly good, but it comes with a cost. I think the FCC erred in imposing its wireless E911 mandate -- personally, if we had money to spend on public safety, I would prefer improved coverage (being able to reach help in an emergency from more locations), over automatic location identification (for situations where I don't know or can't speak my location). Third parties could still offer GPS-equipped telephones and private call centers, allowing consumers that valued the automatic location service to subscribe for an additional fee. Only if regulators can definitively prove a compelling cost-benefit (not just benefit) case for E911 should such a function be unilaterally imposed.
NETWORK RELIABILITY: Clearly robust communications is critical to many aspects of our lives. Should regulators impose reliability requirements, or should they act in a monitoring role? Network operators could compete based on their record of performance. Large buyers (DOD, FAA, enterprises) will obviously diligence their suppliers and get contractual commitments for reliability. Regulators could add value by collecting, evaluating and publishing performance data.
NETWORK AND SERVICE INTEGRITY: Robust interconnections between networks, and consistent addressing (numbering) plans, would seem to be in the public interest. Regulators should be involved here, perhaps taking a lesson from the Internet model, where numerous networks co-exist to provide a relatively seamless experience for the user. 
FUNDING: As regulation subsides and market forces take over, taxing requirements diminish. Some programs (surveillance) should be funded out of general revenues. If taxes are to be imposed on services, then it seems that all communications services (not just "telephony") must contribute. Providers of “bundles” will have to break out that portion associated with “communications.” Taxing revenues rather than "lines" or "numbers" or "bandwidth" seems more straightforward and less prone to arbitrage.
TRANSITION: Federal AND state regulators must realize that their destiny is to regulate LESS. Plans must be put in place that will minimize the disruption associated with this transition. Regulators and consumers must be educated to understand that it makes no sense for a business to pay more than a residential subscriber for an identical telephone service. And it seems unreasonable that an IXC should pay more to terminate a call onto a LEC network than an ISP. Those that have been enjoying hidden subsidies will have to start carrying their own weight. In turn, they will be beneficiaries of a market-based system that drives innovation and lower aggregate costs.
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