December 12, 2003

VOIP FORUM COMMENTS SUBMITTED BY 

CALLIPSO CORPORATION 

Callipso Corporation ("Callipso")
 urges the Commission as follows:

· The time is not ripe for any change in the Commission's “hands off” policy toward Voice Over Internet Protocol (VoIP).  The case for any such changes can only be examined in the context of a fully developed record in the FCC's forthcoming NPRM on VoIP and the intercarrier compensation docket.

· In the meantime, the Commission should declare a standstill on dominant local carriers' self-help measures to extract interstate access charge payments from the CLECs who provide necessary facilities to VoIP providers.  The RBOCs' generous and self-serving actions are at odds with the true state of the law and will have the effect of killing off upstart, non-ILEC VoIP providers, leaving the field free for the RBOCs.

· The Commission should not be drawn in to the facially appealing logic of "clarifying" regulatory treatment of "only" phone-to-phone VoIP.  The varying configurations of VoIP services and products are much more complex than the architecture envisioned at the time of the Stevens Report.  If the Commission were to "clarify" treatment of so-called phone-to-phone VoIP services by applying the old access charge regime to it, it would be validating the RBOCs' self-help measures to kill the first phase of deployment of end-to-end VoIP services, all the way to the desktop computer.  What looks like phone-to-phone VoIP is actually "step one" in the build-out of the VoIP networks so eagerly heralded in the VoIP Forum and in the investment community.  The Commission should not act to kill it in the name of "clarity".

· MCI, one of the early challengers to AT&T's total dominance of the long distance market, began almost exactly as are VoIP providers such as Callipso:  obtaining local circuits, then connecting to a transport network to deliver traffic to a distant location.  Despite the incumbent's protests and alarms in favor of immediately killing the new entrant's configuration, MCI eventually came under a regulatory regime that preserved its ability to provide services at a competitive price.  The long term benefits to consumers speak for themselves.  

· Callipso urges the Commission to act expeditiously, but only upon a fully developed record that will lead to a reasoned and fair regime that preserves VoIP providers' ability to offer new and cheaper services for the benefit of all Americans and not just those who today have broadband access.  Sudden imposition of the incumbent regulatory regime, including access charges, could be a fatal blow to growth stage providers like Callipso.  

In its April 10, 1998 Report to Congress (the "Stevens Report"), the Commission soundly determined that Voice Over Internet Protocol ("VoIP") was an "emerging service" and that regulation of any form of VoIP would be inappropriate absent a more complete record.  Id. ¶ 90.  The Commission also declined to classify any form of VoIP as a "telecommunications service."  During the past five years, the "hands off" policy toward VoIP has spurred private investment, innovation and new communications services.  Yet, potential applications and markets for VoIP services remain in their development stages; today, VoIP calls (of all types) account for but a tiny fraction of total domestic long distance traffic.
  The record that eventually will counsel whether any change from this hands off policy is prudent or necessary is far from complete: the intercarrier compensation docket is unresolved and the NPRM on VoIP has not yet even been issued.  In short, any change from the hands off approach to VoIP now would be premature.

Subjecting VoIP to regulation under the old regime, in whole or in part, would have adverse (and largely unanticipated) effects on providers, evolving technology and wary capital markets.  When (and if) it becomes timely to regulate VoIP, new rules should be "phased in" over a period of several years, to enable providers to adapt without endangering existing contractual and customer relationships.
  

The Commission should be wary of the risk of unforeseen consequences that would deny the promise of VoIP to the broad base of Americans.  One challenge is the difficulty, if not impossibility, of separating the transport from application.  Testimony at the public Forum noted that voice is but one form of information transported over convergent IP networks.  Callipso's network serves as an example, as in some applications voice is integrated into other host or end user device processing.
  Imposition of regulation upon the transport of VoIP will adversely affect the rollout and development of VoIP as an application, with collateral damage to other, convergent applications.  The Commission elsewhere has foreseen that telecommunications technology drives personal and enterprise productivity.  Here, therefore, it should recognize that regulating VoIP will deter development and deployment of other applications that share VoIP's means of transport.  Because VoIP would become the exclusive preserve of dominant market actors, innovation will be stifled.
  

These concerns do not imply, however, that the Commission should do nothing now.  Rather, the Commission must act to preserve the current regulatory exemptions for VoIP.  As set forth in AT&T's declaratory ruling Petition, ILECs have frustrated delivery of VoIP calls and unilaterally imposed access charges on VoIP services.  ILEC demands for access charges pose a crisis for Callipso, other emerging VoIP providers, and the CLECS who connect privately managed VoIP networks to the PSTN.  Callipso cannot afford to pay these unjustified charges
, cannot pass the extra costs on to clients, and yet its networks cannot function if ILECs deny local service.  The Commission thus must issue an Interim Order affirming continued forbearance from regulation of VoIP and clarifying that access charges (for call origination as well as termination) will apply only prospectively, not retroactively, and (if at all) only after formal VoIP rulemaking is concluded.  

The Commission need not now decide whether VoIP ultimately should be classified as an "information service" or as a "telecommunications" service.  During the period of rulemaking and study, the Commission may continue to rely on its power under § 160 of the Telecom Reform Act to forbear from regulation. 

At the same time, the Commission should protect all forms of VoIP, and not subject some but not others to immediate regulatory burdens.  Whether protocol conversion occurs at consumer premises or at the gateway to a managed network, all forms of VoIP ultimately convey the same fundamental service, i.e., calling party to called party transport of packetized voice calls in a digital format using the Internet Protocol routing scheme.  Thus, there is no principled reason to regulate PTP VoIP differently from other forms of VoIP.  It should not be a qualifying difference where the IP conversion takes place.  Indeed, providers (like Callipso) who perform "net protocol conversion" at a gateway actually extend VoIP to Americans who lack broadband Internet access and only can access VoIP via the PSTN.  

Section 706 of the Telecom Reform Act directed the Commission to "encourage the deployment . . .  of advanced telecommunications capability to all Americans" and explicitly enables the Commission to utilize regulatory forbearance to achieve this goal.  By refraining from premature regulation of VoIP, its benefits will be available to those of low-and fixed-income, to the elderly, to immigrants, and to others who can access low-cost VoIP long-distance and international services only via dialed phone calls.

The Commission recognized previously that certain forms of "information services" such as the Internet are accessed through the use of "telecommunications service."  Today, VoIP is in the same situation, as few VoIP calls are originated and delivered without ingress or egress through the PSTN.  The Commission should not now penalize VoIP providers whose services can be reached by any American with a residential telephone or access to a payphone. Yet, this is exactly what would happen were the Commission to decide that only VoIP that relies on computing devices used on consumer premises is exempt from access charges.   

Callipso uses advanced computer processing in the compression and routing of VoIP calls over a managed network and integrates call processing with other computer-based applications.  This is exactly the kind of advanced functionality that the policy of forbearance, consistently applied since 1998, sought to promote.
  And, Callipso's architecture is compatible with such important federal interests as law enforcement and emergency services, because it co-exists with but does not displace the PSTN.  

In conclusion, the only prudent action for the Commission to take now is to issue an Interim Order protecting all types of VoIP providers from past or present liability for access charges until rulemaking is complete.  Further, the Commission should not act precipitately to regulate one form of VoIP while not another.  The record is not sufficient to warrant such discrimination, it would unfairly punish innovators who relied on the Commission's past forbearance, and would deny VoIP to those Americans who most need low-cost alternatives to traditional long distance and local calling.  
For further information, please contact Mark A. Chudzinski, Esq., General Counsel, Callipso Corporation. Mark.Chudzinski@callipso.com. (714) 668-4109.

















































































� 		Callipso (formerly known as CNM Network, Inc.) provides enhanced IP network services, principally enabling its enterprise customers to offer phone-to-phone ("PTP") VoIP services throughout the continental United States over its managed network, which consists of 42 Points Of Presence ("POPs”) covering 80% of the MSAs in the United States. Callipso presently markets primarily to telecommunications companies, such as long-distance carriers, or to channel partners such as long-distance resellers, prepaid calling card providers and CLECs, who in turn incorporate Callipso's services as part of their product offerings.  The Company also markets and is further developing innovative non-PTP services that integrate its VoIP product into hosted and end-user defined computer-driven applications.


� 		Callipso, one of the larger entrepreneurial VoIP services providers, estimates that its share of domestic long distance traffic represents less than 1/10 of 1% of the estimated 2.5 trillion minutes carried annually.


�		In its Reciprocal Compensation Order, FCC 01-311 (April 19, 2001), the Commission phased in new reciprocal compensation rules for ISP-Bound traffic over a 3-year period.


� 		Callipso's patent-pending "ExpressConferencer" product integrates PC-based applications with hosted, web-based setup and billing of VoIP transported conference calls.  Future VoIP enabled applications will infuse consumer devices such as PDAs and other end user defined communications products with voice functionality.


�		The BOC's could exploit the efficiencies of VoIP for their own benefit without flow-down to customers, and would squeeze new providers, such as Callipso, and its CLEC partners out of the VoIP marketplace entirely.


� 		Were access charges to now be imposed, Callipso estimates it would be required to secure over $200 million of additional operating capital next year to absorb such charges – nearly impossible for a venture at Callipso's stage of growth and in present market conditions.  


� 		More than $100 million has been invested in Callipso since inception, leading to patent-pending innovations and new services which Callipso's enterprise customers incorporate in their offerings to the general public; additional new IP-based services are planned. 
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