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Consumers Union1 is concerned that meaningful public policy debate about the need for media
and communications ownership restrictions has been distorted by ideology and the business
interests of the commercial players who stand to gain or lose by manipulating this debate.  We
urge policymakers to reaffirm the goals of promoting competition, diversity and meeting
community needs, and to refocus the ownership debate on the fundamental attributes of the
various communications and media markets.  While the antitrust laws can effectively prevent
substantial reductions in competition, they are not effective tools for dismantling monopolies,
promoting competition or preserving other public interest values.  We believe that consumers’
interests will best be served if the Federal Communications Commission (FCC) is instructed to
maintain previous media ownership rules, until it can demonstrate how the public interest in
more competition, diverse ownership and the needs of local and minority viewpoints can be met
by altering or eliminating these rules.

The recent explosion of media and communications technology was expected to deliver
consumers a brave new world of competition across all telecommunications and media markets.
There is no doubt that today, consumers have the option of receiving news, information,
entertainment from a far greater variety of media – newspapers, radio, television, the Internet –
than ever before.  Unfortunately, this growth in variety has not been accompanied by a
comparable growth of independent, diversely owned competitive communications services and
media voices. 

Rather than the cross-market competition envisioned with the enactment of the 1996
Telecommunications Act, virtually every communications and media sector has witnessed an
explosion of consolidation. The study attached as an appendix to this testimony, “Mapping
Media Market Structure at the Millennium,” provides the detailed empirical and analytical
analysis upon which our testimony relies. The two major communications wires into the home,
telephone and cable are now controlled by a few super-regional companies that focus their
business on dominating their respective markets rather than challenging each other’s core
business.  Long distance companies have not been able to crack the local phone companies’
stranglehold on consumers, and the satellite companies still cannot compete on price with cable
monopolies.  Radio and newspaper chains grow larger, and national broadcast networks
continue to buy more local broadcast stations.  See Appendix at 3-11.  And on the Internet,
where “the number of potential online channels is infinite,” about one-third of user minutes were
controlled by cable giant AOL Time Warner last year.2

Has this consolidation opened the door to new competition?  Hardly.  Contrary to the claims of
the major players in each communications sector, Internet service providers, national broadcast
networks, newspaper and radio chains, and cable companies do not compete in a meaningful
way against each other for consumers’ news, information, entertainment and other
communications needs.  

                                                          
1 Consumers Union is a nonprofit membership organization chartered in 1936 under the laws of the State of New
York to provide consumers with information, education and counsel about goods, services, health, and personal
finance.  Consumers Union's income is solely derived from the sale of Consumer Reports, its other publications and
from noncommercial contributions, grants and fees.  In addition to reports on Consumers Union's own product
testing, Consumer Reports with approximately 4.5 million paid circulation, regularly carries articles on health,
product safety, marketplace economics and legislative, judicial and regulatory actions that affect consumer welfare.
Consumers Union's publications carry no advertising and receive no commercial support.
2 “Online Media Consolidation Offers No Argument for Media Deregulation,” Jupiter Media Metrix, Inc. June 4, 2001.
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A careful market analysis reveals that there are several kinds of media markets (e.g., national v.
local, primetime television v. daytime TV, national network news v. all other news
programming), which support different business models (e.g., subscription-based v. advertiser-
based).  These markets are adjacent to each other rather than in competition with each other.
See Appendix at 3-11.  This is not to say that there is no form of competition or rivalry across
media, but newspapers’ classified advertising cash cow in no way resembles the high-priced
pharmaceutical and auto advertising splashed across national television network primetime
programming.  These are separate markets that are not yet substitutes for one another.  For
example, the enormous growth of the Internet provides no basis for relaxing the national
television broadcast ownership cap, given that only about half the country is on the Internet, and
the Internet does not provide a service comparable to broadcast television.  

And in moderately or highly concentrated media and communications markets, vertical
integration—the combined ownership of content and distribution channels—can skew incentives
to undermine journalistic independence.   For a news program at a station that is independently
owned and operated,  the overriding concern should be credible and professional reporting that
will bring viewers back.  However, when a large media conglomerate gobbles up that same
station, it becomes unlikely that the station will cover its parent aggressively when inevitable
conflicts of interest arise.  In markets with few direct competitors, this bias is more likely to go
unnoticed and unchallenged.  See Appendix at 17-19.

Even when it appears that the giants in one media sector are squaring off against the giants in
another, each invoking the consumer’s interest as its sole motivation in battle, often the
consumer is more a hostage than the beneficiary of the warfare.  For example, when ABC,
backed by its parent, the Walt Disney Company (Disney), squared off against cable monopoly
Time Warner over carriage terms for Disney’s programming, consumers faced the following
prospects: either Time Warner would win and consumers would still pay inflated cable rates
without receiving Disney programming, or Disney would win, and Time Warner could increase
consumers’ rates in return for carrying Disney programming.  And when cable and Internet giant
AOL Time Warner sounds like it wants to challenge the national broadcast networks’ dominance
in TV news coverage through its popular CNN and Headline News cable channels, analysts
believe this really means that AOL Time Warner wants to merge or partner with either ABC
News or NBC News.3
 
The fundamental failure of media and communications policies to develop competitive
transmission/distribution systems has left consumers at the mercy of powerful content and
transmission companies whose most antagonistic, “competitive” behavior consists of fighting
with each other over who gets the larger share of monopoly profits from consumers, and who
often control content delivered to consumers.

As the FCC reviews its national television broadcast ownership cap, and newspaper/broadcast
cross-ownership rules, it is critical that the Commission take a careful look at the fundamentally
different characteristics of each media and communications market, in determining what
regulations are appropriate to meet Congress’ goal of protecting the public interest.  And
Consumers Union believes that it is important for the Commission to preserve critical elements
of previous judicially and Congressionally approved definitions of the “public interest” – promote
diversity based on independent ownership designed to expand competition, meet local
community needs, and protect the viewing/listening public’s First Amendment rights to hear and
                                                          
3 Jim Rutenberg, “Mix, Patch, Promote and Lift.”  New York Times (July 15, 2001).
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be heard – rather than drifting toward a definition where variety (even if owned and controlled by
few) equals diversity.  See Appendix at 19-20.

Past Commission reviews of these ownership rules have involved only cursory analysis of the
most critical economic forces at play in media markets and we believe it is time to correct that
flaw.  Especially at a time when the D.C. Circuit Court of Appeals can find a way to read an act
of Congress (the 1992 Cable Act, Public Law 102-385, which was designed to promote cable
competition by limiting concentration of ownership) as potentially allowing a single cable
company to own systems serving as many as 60 percent of all cable customers4, it is obvious
that Congress’ expert communications agency must do a better job in gathering data, analyzing
market forces, and then demonstrating how congressionally mandated rules address market
dysfunction. 

However, we are troubled that the FCC’s current Chairman has characterized the broadcast
ownership cap as based on “a romantic notion, … an emotional one,”5 that limits “are almost
always poorly calibrated”6 and that “there is something offensive to First Amendment values
about that limitation.”7  We certainly hope that Chairman Powell will engage in a thorough
analysis of the market forces that are affected by this rule and all others, rather than reach
conclusions based on past shortcomings in the FCC’s research.  And we hope the Chairman
has not forgotten than the First Amendment protects the public’s free speech rights, not just the
more limited right of commercial media enterprises.8   As we point out above, just because
many media ownership rules are old and markets have changed does not mean that markets,
without these rules, can adequately promote diversity of ownership and competition.

Recent research on the economics of radio and newspaper markets raises fundamental
concerns about whether deregulation of ownership in media markets can produce the kinds of
consumer benefits and a robust marketplace of ideas, that are usually associated with
competitive markets.9  For example, data show that people whose tastes in radio programming
differs from the largest group of listeners in a community tend to receive less content than they
desire in the marketplace, and that this is likely the case for other media:

A consumer with atypical tastes will face less product variety than one with
common tastes…. The market delivers fewer products – and less associated
satisfaction – to these groups simply because they are small.  This phenomenon
can arise even if radio firms are rational and entirely non-discriminatory. 

The fundamental conditions needed to produce compartmentalized preference
externalities are large fixed costs and preferences that differ sharply across
groups of consumers.  These conditions are likely to hold, to greater or lesser
extents, in a variety of media markets – newspapers, magazines, television, and
movies.

                                                          
4 Time Warner Entertainment v. Federal Communications Commission, No. 94-1035 (D.C. Cir., Mar. 2, 2001).
5 Labaton, Steven, “F.C.C.’s Chairman Would Curb Agency, Reach,” New York Times,  Feb. 7, 2001.
6 Srinivasan, Kalpana, “FCC Chief Wary of Broadcast Rules,” Associated Press,  April 25, 2001.
7 Id.
8 Red Lion Broadcasting Co., Inc., et al v. Federal Communications Commission et al, 395 U.S. 367 (1969).
9 Waldfogel, Joel and George, Lisa, “Who benefits Whom in Daily Newspaper Markets?” National Bureau of

Economic Research (2000).  Waldfogel, Joel, “Preference Externalities: An Empirical Study of Who Benefits
Whom in Differentiated Product Markets” National Bureau of Economic Research (1999).
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Radio programming preferences differ sharply between blacks and whites,
between Hispanics and non-Hispanics and (to a lesser extent) across age
groups.10  

These findings indicate that, given the large fixed costs involved in offering media services, the
wide variety of tastes in media markets, and the drive to maximize profits through maximum
advertising revenue/audience size, market forces are likely to leave more local tastes under-
satisfied by national firms, and more minority tastes under-satisfied even in local markets.  See
Appendix at 19-20.  It is therefore necessary for the government to continue regulating – either
through structural constraints like ownership caps, or behavioral requirements like “equal time,”
“reasonable access,” or network/affiliate rules – to pursue the public interest goals of meeting
local community needs and promoting diversity of views in media markets, even where
competition exists.

Consumers Union therefore believes the FCC should leave the current national television
broadcast ownership cap in place, while it initiates a much more detailed and extensive analysis
of market structure than it has in the past.  The current cap, which allows a national broadcast
company to own local television stations that reach as many as 35 percent of the national
television viewing audience, is already set at a level that often triggers antitrust scrutiny over the
ability to control programming decisions in the marketplace.  See Appendix at 16-17.  With four
national television networks already dominating primetime television viewing and the massive
advertising dollars that come with it, there is a substantial danger that further ownership of local
stations would lead to increased pressure on local stations to carry nationally-oriented
programming which maximizes national advertising revenue, at the expense of locally-oriented
programming.  And the fact that the national television networks, no longer constrained by limits
on vertical integration (the financial interest and syndication rules), have a financial incentive to
favor programming they produce and syndicate is likely to increase pressure on local stations to
carry network owned rather than locally popular programming.  Certainly the local network
affiliates – who may also be doing less than they should to meet community needs – are
complaining about an excessive national profit orientation by the networks at the expense of
local programming needs.11 

Consumers Union urges the FCC, as part of its review of the broadcast ownership cap, to
initiate an investigation which answers the following critical questions:

1. Since the national television broadcast ownership cap was raised from 25 to 35 percent,
how much has local programming designed to meet community needs suffered?

2. How much has elimination of the financial interest and syndication rules affected local
station’s ability to preempt network programming to show programs that  reflect community
tastes?

3. How much does l, as opposed to theoretical, enforcement of the Commission’s
network/affiliate rules protect local broadcasters from unfair leveraging by the national
broadcast networks?

4. Are these rules adequate, without a national ownership cap, to prevent unfair leveraging?

                                                          
10Waldfogel, “Preference Externalities” at 27-30.
11 Network Affiliated Stations Alliance,  “Petition for Inquiry into Network Practices.”  (Federal Communications

Commission, Mar. 8, 2001). 
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5. When there is no interference from the national broadcast networks, are local broadcast
licensees meeting their obligations to serve local community needs, or is greater public
intervention necessary to ensure diversity of local programming?

The FCC’s newspaper/broadcast cross-ownership rule plays a very different role from the
national broadcast cap in promoting a marketplace that protects the public interest.  Consumers
Union believes that this prohibition on a local newspaper owning a local broadcast outlet in the
same community has much more to do with promoting checks and balances in media coverage
of news and information (including matters affecting the business interests of newspapers and
broadcasters) than competition.  The fact that virtually every community in this country has only
one financially stable community-wide newspaper, and that broadcast does not compete
effectively with newspapers, should give the FCC pause as it considers relaxing or eliminating
the cross-ownership rule:

Wasn’t it television and radio that were going to kill newspapers? “I don’t really
consider them competition in that old-school way,” stresses Florida Sun-Sentinel
editor Earl Maucker.  “They reach a different kind of audience with a different
kind of news…

Publisher Gremillion, a former TV executive himself, seconds the point, “I don’t
believe people are watching TV as a substitute for reading the newspaper…”

…Many newspapers are increasingly writing off local TV news as a serious
threat, treating local stations instead as potential partners who can help spread
the newspapers’ brand name to new and bigger audiences.12

It is difficult to imagine the Thomas Paine pamphleteer tradition of print journalism – considered
so valuable to our core beliefs that the Supreme Court granted it the most far reaching First
Amendment protections13 -- will be able to survive in a world where newspapers become
marketing devices for broadcasters.  Print journalists often assert an allegiance to their almost
century-old creed:

I believe in the profession of journalism.  I believe that the public journal is a
public trust; that all connected with it are, to the full measure of their
responsibility, trustees for the public; that acceptance of lesser service than the
public service is a betrayal of this trust.14

Compare these journalistic values with the image presented by Tribune Company executives,
describing how the Chicago Tribune and Chicago television station WGN, among other media
properties, view their business:

Tribune had a story to tell – and it was just the story Wall Street wanted to hear.

In charts and appendices, they showed a company that owns four newspapers—
and 16 TV stations (with shared ownership of two others); four radio stations;

                                                          
12 Stepp, Carl Sessions, “Whatever Happened to Competition,” American Journalism Review (June 2001).
13 New York Times Co. v. Sullivan, 376 U.S. 254 (1964).
14 Kunkel, Thomas and Roberts, Gene, “The Age of Corporate Newspapering; Leaving Readers Behind,” American

Journalism Review (2001) citing Walter Williams, The Journalist’s Creed (1914).
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three local cable news channels; a lucrative educational book division; a
producer and syndicator of TV programming, including Geraldo Rivera’s daytime
talk show; a partnership in the new WB television network; the Chicago Cubs;
and new-media investments worth more than $600 million, including a $10 million
investment in Baring Communications Equity Fund, with dozens of Asian offices
hunting out media investments.

…There was an internal logic and consistent language to their talk: Tribune, said
the four men, was a “content company” with a powerful “brand.” Among and
between its divisions, there was a “synergy.” 

…It was a well-scripted, well-rehearsed performance, thorough and thoroughly
upbeat.  And the word “journalism” was never uttered, once.

…Even apart from TV and new media—at the Tribune papers themselves—the
editor in chief rarely presides at the daily page one meeting.  The editor’s gaze is
fixed on the future, on new zoned sections, multimedia desks, meetings with the
business side, focus group research on extending the brand, or opening new
beachheads in affluent suburbs. “I am not the editor of a newspaper,” says
Howard Tyner, 54, whose official resume identifies him as vice president and
editor of the Chicago Tribune.  “I am the manager of a content company.  That’s
what I do.  I don’t do newspapers alone.  We gather content.15

In highlighting the Tribune Co., we do not mean to suggest that there is anything wrong with the
company’s behavior.  On the contrary, economic “synergies” may certainly help Tribune improve
the quality of its media products.  And we do not mean to suggest that other factors, like
newspaper consolidation and newspaper ties with other corporate entities, do not also challenge
print journalist’s ability to follow their creed.  However, when the two largest sources of news
and information – television and newspaper16 – come under the same ownership roof, there is
special cause for concern about business pressures that could undermine the free marketplace
of ideas.

Consumers Union believes that, particularly where there is only one local newspaper, the public
interest is best served by prohibiting that newspaper from owning a local television broadcast
outlet.  Dangers ranging from favorable newspaper reviews of a broadcaster’s programming, to
positive editorials/opinion articles about business interests of a broadcaster or politicians who
favor such business interests would be difficult to prevent if cross-ownership is broadly
permitted:

Down in Tampa, Media General has gone so far as to put its newspaper, the
Tribune, in the same building with its local television station and online operation,
the better to exchange stories and, ostensibly, resources.  (It’s still unclear what
the newspapers get out of the bargain other than garish weather maps
sponsored by the local TV meteorologist.) Tampa’s has become the most
sophisticated model of this kind of thing, and as such is drawing enormous
interest from other newspaper companies.

                                                          
15 Auletta, Ken, “The State of the American Newspaper.” American Journalism Review (June 1998).
16 Media Studies Center Survey, University of Connecticut,  Jan. 18, 1999.
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Under the Tampa model, and presumably in most major city rooms of the future,
news decisions for all these outlets are made in a coordinated way, sometimes in
the same meeting.  In effect the same group of minds decides what “news” is, in
every conceivable way that people can get their local news.  This isn’t sinister;
it’s just not competition.17

Except where there is meaningful competition between local newspapers, we believe that lifting
the newspaper/broadcast cross-ownership ban would significantly undercut the watchdog role
that newspapers play over broadcasters and thereby undermine – particularly in the realm of
political speech – Congress’ goal of ensuring an open marketplace of ideas.

It is time for the FCC to engage in a careful analysis of media and communication markets,
before it considers altering current ownership rules.  Consumers Union believes that such a
analysis will demonstrate the need to preserve the national broadcast network ownership cap
and newspaper/broadcast cross-ownership rule in order to promote the publics interest in more
media and communications competition, diversity of ownership, and protecting the First
Amendment rights of citizens whose tastes do not correspond to those of the majority
nationwide or in a particular community.

                                                          
17 Kunkel, Thomas and Roberts, Gene, “The Age of Corporate Newspapering; Leaving Readers Behind.” American

Journalism Review (May 2001).
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Appendix
MAPPING MEDIA MARKET STRUCTURE 

AT THE MILLENIUM 

Prepared by 
Dr. Mark N. Cooper

I.  TECHNOLOGICAL PROMISE VERSUS ECONOMIC REALITY
IN CONCENTRATED MEDIA MARKETS

A.  Digital Day Dreaming

For the better part of the past decade public policy debate over the media has been
preoccupied with a looming technological revolution.  This “revolution,” always just over the
horizon, but never reached, promises that competition to cable and telephone monopolies will
come from the next-generation Internet.1  The cable companies have successfully argued for a
decade that we should allow them to extend their monopolies because they will compete
against local phone companies.  The phone companies tell us we should allow them to extend
their monopolies because they will offer a full range of video services that will compete against
the cable companies.  The TV networks argue that cable and the Internet have overtaken them.
However, this cross-media competition is always just beyond our grasp and the solution offered
is always less rules, more monopoly. 

It cannot be denied that a kind of revolution has occurred.  Gains in efficiency and
worker productivity from computing technology2 stimulated an unprecedented economic boom
over the last decade.3  Digitization, whereby images, voice and text are all converted to zeroes
and ones, allows for services that were once transmitted over different networks to be
transmitted over the same wire.4  This “convergence” of television, telephone, and text services
(such as email and fax) allows the theoretical possibility of powerful, all-purpose networks,
transforming citizen participation5 and promoting vigorous competition between network
owners. These next-generation broadband networks, we are told, are poised to dethrone the
incumbent monopolists, transform social interaction and education and remove the ability of
powerful interests to control political and commercial speech. 

With this impending convergence revolution, the story is that all this and more will be
unleashed if only for fewer rules, further deregulation, and a little more elbow room for the
biggest media conglomerates.  They argue that we no longer need policies to prevent excessive
concentration of influence and control over the mass media, to promote diversity of points of
view in the media, and to ensure the availability of public interest and locally oriented
programming.  We are told that we no longer have to impose restraints on the unfettered play
of economic interests in media markets because the new technology creates self-enforcing
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mechanisms that will ensure a vigorously competitive media economy and a more democratized
sphere of political discourse.   

B.  The Public Policy Nightmare

Unfortunately, this story may be a fairy tale without a happy ending.  If our only media
policy is enthusiastically pro-consolidation, it is unlikely that this new technology will ever
achieve its real potential.6 Rather than becoming a means of expanding economic choice and
political expression, concentration of ownership and control of the more powerful means of
communications will result in controlled and restricted access,7 commercialization at the
expense of public spirited and diverse programming,8 and homogenized national offerings,
bereft of local content and relevance, with large segments of society left behind.9

It is true that a small class of users, “information intensives,” is beginning to use certain
media more interchangeably (e.g. they can afford satellite television, they are regular users of
the Internet and in many cases have chosen to adopt broadband (high-speed) Internet
services.10  These users have the ability to access all types of media and are voracious media
consumers.  However, this is of course a very narrow segment of the population accessing
applications that do not compete with the dominant media offerings.  Indeed, despite the
Internet's theoretically democratizing influence and potential, powerful media owners still have
a great ability to "pull the plug," or direct the flow of communications. This new medium may
be more prone to domination and control.  There is also a concern that control and
policymaking shifts out of the hands of “duly elected” governments. 11  

Network gate keeping of this sort is more than a speculative possibility—at the
beginning of this month (July 2001), Charter Communications removed ESPNews from the
homes of about 250,000 cable customers because ESPN would not agree to restrictions
demanded by Charter on the distribution of ESPNews programming on the Internet.12   Last
year, Time Warner Cable removed Disney from its cable systems in a similar dispute.  

Cable operators have not been shy about their ability to restrict subscribers’ content.
Kevin Leddy, Senior Vice President for New Products at Time Warner Cable told a New York
Times reporter that “For the next few years, what you see on our screen will be our partners.
If a programmer wants to have ability to have two-way communication with viewers, the cable
operator has to be part of that.”13  AT&T, the largest cable company has taken a similar view,
insisting that its brand be the entryway to the Internet and preserving its ability to steer traffic
to its partners.14

Public policy is most critically important now for two reasons.  First, the new interactive,
multi-media hold the potential to increase the power of the TV medium—by adding interactivity
and much higher visual quality to a medium that already has great communicative power with
immense reach,15 real time immediacy,16 and visual impact—and expand its role in commerce
and political expression.17  Second, it is critical to ensure public values are reflected in the
underlying infrastructure of the media marketplace at the early stages, as the networks are
being designed and deployed. 18 Economic and contractual relations create barriers to access
and give owners control, and, perhaps more importantly,19 architectural decisions in the design
of networks place speakers and non-owners at a disadvantage.20
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D.  Outline of the Report

The discussion is organized as follows.  Section II describes the nature and role of
different media in the current market demonstrating that different media occupy different
product spaces in both the commercial marketplace and the marketplace of ideas.  

Section III demonstrates that each specific product space remains concentrated, and
therefore a source of concern for public policy.

Section IV demonstrates that national media markets present problems of concentration
and vertical integration.   

Section V argues that based on extensive empirical evidence, public policy cannot rely
on economic forces alone to accomplish the goal of ensuring a marketplace of ideas that
provides diversity and local content.

II.  CHANGE AND CONTINUITY:
DIFFERENT MEDIA OCCUPY DISTINCT PRODUCT SPACES

While the advocates of convergence equate all media, the reality is that different media
serve different needs, have different content, and differ widely in their impact and effect.
People use different media in different ways, spend vastly different amounts of time in different
media environments, consume services under different circumstances and pay for them in
different ways.  As a result, competition between the media is muted in the marketplace and, in
some respects, the specialization of each is worth preserving because of the unique functions
provided in the marketplace of ideas.

Exhibit 1 provides a description of the key characteristics of the relevant media market
including audience size, media use and advertising spending over the past decade and a half.
We include daily entertainment/information media, since they are most directly relevant to the
central civic discourse concerns of public policy.  Exhibit 2 shows the 1999 breakdown of
advertising revenues, which underscores the fact that these are distinct markets.   

Exhibit 3 presents the media product space as defined by three characteristics – media
type, market-orientation and revenue base.  There are two distinct types of media, video and
non-video.  There are two distinct markets, national and local.  There are two different revenue
models, advertising and subscription.  Each of these media types largely occupies a separate
product space.  Competition across these product categories is weak at best.  While there is
some overlap, or competition at the edges of each product space, but the core of each is
insulated from competition from the others.  Some market characteristics have changed since
many of the media ownership rules were first enacted, but it is not clear that the changes
require us to dramatically alter the long standing public policies that prevent excessive control
or influence over mass media, to promote diversity, and to ensure the availability of public
interest/locally-oriented programming.  
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EXHIBIT 1:
MEDIA MARKETING DATA 

1985 1993 1998 2000p
UTILIZATION (% OF HH with)
Broadcast 85 93 98 98
Cable 43 61 67 69
Radio 99 99 99 99
Newspaper 63 60 56 .
Internet 0 0 33 45
UTILIZATION (% of Adults Reporting Use)
Broadcast 92 93 92 94
Cable 48 60 70 71
Radio 85 86 84 84
Newspaper 85 84 80 79
Internet 0 0 33 45
HOURS PER ADULT (per year)
Broadcast 1320 1082 884 805
Cable 210 453 689 786
Radio 1200 1082 1050 1024
Newspaper 185 170 156 152
Internet 0 2 74 122
Total 2915 2789 2853 2889
ADVERTISING (Billion $, Nominal) 1999p
Broadcast 14.6 28 39        41
Cable 0.7 4 8        10
Radio 6.5 9 15        17
Newspaper 25.2 32 44        47
Internet 0 0 1          2
Total 47 73 108      117
Constant 1998 $
Broadcast 18.1 31 39
Cable 0.9 4.4 8
Radio 8 10 15       
Newspaper 31.2 35.4 44
Internet 0 0 1
Total 58.2 80.8 108
ADULT POP. (Million) 175 191 200
AUDIENCE 510.1 532.7 570.6
(Pop x Hours, billion)

MARKET (constant 1998 $) 2804 4043 4646
(Pop x Income, billion)

DISPOSABLE INCOME
Nominal 12941 19121 23231
Real, 1996$ 18229 20384 22569

Source: U.S. Census Bureau, Statistical Abstract of the United States: 2000 (U.S. Department of Commerce, 2000),
Tables 17, 722, 909, 910, 911, 931, 932, 937, and various equivalent table in earlier editions. 
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EXHIBIT 2: 

DISTRIBUTION OF NATIONAL AND LOCAL ADVERTISING AND TOTAL REVENUE BY MEDIA
TYPES 

DISTRIBUTION % OF TOTAL DISTRIBUTION OF 
WITHIN MEDIA REVENUE ADVERTISING
TYPES FROM ACROSS MEDIA TYPES
PERCENT OF MEDIA NATIONAL
ADVERTISING          ADVERTISING LOCAL        NATIONAL
LOCAL   NTL  TOTAL $  % $ %

NEWSPAPERS 87 13    100                    6 41 59   6 13

RADIO 76 24     100                  23 13 19   4   9

CABLE 30 70     100                  25   3   4   7 16

BROADCAST 32 68      100                  68 13 19 28 62

TOTAL 61 39       100        70 100 45 100

Source: Calculated from Exhibit 1 and U.S. Census Bureau, Statistical Abstract of the United States: 2000 (U.S.
Department of Commerce, 2000), Table 908, 927, 937.
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EXHIBIT 3

THE MEDIA PRODUCT SPACE

MARKET ORIENTATION NATIONAL LOCAL

REVENUE BASE Advertising   Subscription Advertising Subscription
Advertising

MEDIUM Satellite
VIDEO   

          
             Cable Networks

TV Networks              TV Stations    Cable System Operators

OTHER Internet Radio  Newspaper
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The fact that the product spaces were different in the past cannot provide market
discipline in the present.21  The fact that some people would like the Internet to provide more a
new form of more meaningful local content, or that cable might someday have a bigger impact
on the prime time TV market cannot provide the market forces necessary to discipline a product
space that they have failed to successfully enter or occupy. 

A.  Broadcast/Network TV

TV networks still dominate the most valuable viewing time – prime time – and capture
the lion’s share of national advertising dollars.  They can be considered “prime-time
programming juggernauts.”22

Network advertising revenue growth has far outstripped population growth or any
change in viewing habits (advertising revenue has grown about 117 percent as compared to
adult population/audience = at most 14 percent; market size = 64 percent). Based on these
entertainment/information media, broadcast’s share of the total advertising pie has increased
from 31 percent to 36 percent.  

Network TV is primarily a nationally oriented medium.  National advertising revenue
accounts for the majority of its revenue.  The TV networks account for the majority of national
advertising dollars spent in these media.

As noted, TV networks dominate the national video product space with original prime
time programming.   Nevertheless, local advertising revenues and local stations play an
important role in the TV market.  The tension within the traditional broadcast industry has been
fueled by the conflict of economic interests between local stations and national networks.  This
tension bears directly the provision of local content, one of the most prominent aspect of policy
in electronic media.23

TV networks are in a different class than the other media in terms of advertising dollars.
Broadcast remains in a different category than cable. Cable TV has only captured a limited
amount of prime time, but has captured significant numbers of viewers during non primetime
hours.  This is the primary reason cable’s average advertising rates remain low in comparison to
broadcast.24  

TV ratings and audience market shares show that the networks dominate prime time.
The top 20 or so TV shows are all prime time network products.  They fill about three quarters
of the weekly prime time viewing hours (8 pm to 11 pm).  The top 20 shows capture between
150 and 225 million household hours of viewing per week.  Almost all of it these shows are
original network programming.  A small amount, 10 to 20 million households might be viewing a
network movie.  

Cable’s top products are quite different.  Of the top twenty cable network shows, about
half are in prime time.  They capture 20 to 40 million household hours.  About half are rerun
movies, not programming. 

Equally important for public policy is the central role that the networks play in
dissemination of news.  Television has been the primary source of news for over a decade.  On
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average, each night between 20 and 25 million households tune in to the early evening flagship
news shows on the three major networks.  In contrast, the four major cable news networks
capture about 3 million viewers over the course of their entire early evening/ prime time news
offering.  

Combining news and all of primetime, which is the networks' bread and butter, the big
three networks capture about ½ billion household hours of weekly viewing, including of course
the dominant news shows.  The top three cable networks capture about 1/5 of that and provide
no news.  From a commercial and information point of view, the networks are still king.

B.  Cable TV

Cable provides local distribution of video content primarily capturing non-prime time
viewing.    Cable TV has taken a substantial bite out of network TV viewership.  While total
hours watching TV have been almost constant over the past fifteen years, cable’s share has
grown from 14 percent to almost 50 percent.  

Cable systems operators are the local distribution system for cable, franchised at the
local level, although federal preemption has scaled back the role of local franchising authorities.
Lately there has been a strong trend to regionalizing the local cable companies so that
contiguous areas are joined under one company.  The large national cable networks built up
over the past couple of decades have been created by buying up small MSOs.  There has also
been a strong trend toward vertically integration into programming, primarily by purchasing
libraries of programs and sports entertainment. Cable has become a local distribution
mechanism for national programming.

In contrast to network TV, which is funded entirely by advertising, cable is funded
primarily by subscription revenues although national advertising revenues have been growing.
Local advertising still plays a small role in cable and cable plays a small role in the local
advertising market.  Newspapers account for 13 times as much local advertising revenue and
radio accounts for four times as much.  

C.  Satellite

Satellite occupies a much narrower product space than cable.  It is a high-cost, niche
distribution system.  Given its cost characteristics, it does not compete with basic cable.  Given
that satellite still lacks robust local programming and its lack of original prime time
programming, it is not yet a substitute for network TV or cable.  

During the decade of the 1990s, satellite filled out its niche.  It now has about 13 million
subscribers, compared to cable’s almost 70 million.  However, it has failed utterly to control the
abusive pricing practices of cable.  DBS’s large channel capacity and high front-end costs dictate
the packaging of large numbers of high priced channels and/or long-term contracts. As a result,
DBS is a small competitive fringe that is not capable of disciplining cable TV pricing.   DBS still
costs more than twice as much as cable does, not including the front-end system costs, which
undermines its ability to compete on price. 
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In a sense, this failure is most evident since the passage of the 1996
Telecommunications Act, when cable TV returned to its historic pricing pattern, unrestrained by
the pressures of satellite expansion.  In real terms, cable rate increases were larger with the
presence of an expanding satellite sector than without it.  A recent study by the Federal
Communication Commission failed to find a significant price disciplining effect of satellite on
cable.25  Cable makes much more money by increasing prices for basic cable than competing in
the DBS niche.  Even in the midst of the debate over delivery of local stations by satellite, the
largest satellite provider made it clear that price competition for the basic package was not in
the offing.26

The addition of high priced digital cable and cable modem Internet services strengthens
cable’s advantage over satellite.  By adding services at the high end, cable operators will be
able to attack the high-end niche that satellite occupies.  Cable’s monopoly in basic can now be
leveraged to leapfrog satellite on the high-end of the market, particularly when it is bundled
with high-speed Internet access. .27

The failure of satellite to discipline cable pricing abuse and the failure of cable to
compete with local telephone service are among the greatest disappointments of the 1996
Telecommunications Act and they tell a great deal about the prospects for cross technology
competition.  Congress had great hopes for this form of competition.  In fact, the only facilities-
based competitor for local telephone service actually mentioned by the Act’s Conference report
was cable TV.28  Similarly, Congress devoted a whole section to telephone competition for cable
through open video systems.29   Neither of these has proven effective competition.   Open video
systems are non-existent30 and the only telephone company that has pursued entry into the
cable business as a plain overbuilder -- Ameritech -- was purchased by another telephone
company -- SBC -- that is exiting the cable business.  

Moreover, the failure of satellite to discipline cable pricing and marketing abuse comes
after the longstanding failure of over-the-air television to provide this economic function.  In
1984, the Congress gave the FCC the authority to deregulate price in competitive cable TV
markets.  The FCC determined that three over-the-air channels were enough.  In addition, it
was expected that head-to-head competition between cable companies would grow and that
competing technologies would add further competition.31  As a result, cable systems serving
about 80 percent of the country were deregulated.  When competition failed to materialize,
cable prices exploded and a public outcry ensued. 32 

In an effort to stave off legislation to reregulate cable, the FCC reconsidered its three
over-the-air rule and switched to six over-the-air stations as a standard.  However, the pricing
abuse was too great and the FCC’s standard too weak to forestall legislation.  Congress
reregulated rates in 1992 and placed a range of “procompetitive” conditions on the industry.  It
is obvious that in the current market environment, broadcast cannot compete with cable for
multi-channel video service.

C.  The Internet

The Internet has not yet evolved into a ubiquitous mass communications medium that
can challenge the other media.  It accounts for less than 4 percent of viewing hours and
advertising dollars.  It appears to occupy a new media space.33  It provides a national, non-



10

video national product.34  The Internet is starting to look a lot more like cable than broadcast in
its revenue model. 

AOL’s bundling is like cable’s bundling, adding more and more features that glue in
different segments of the market.  AOL makes five times as much in subscription revenue as
the entire Internet generates in advertising revenue.  This is somewhat greater than the
proportion of subscription to advertising on cable.  The enthusiasm for the AOL Time Warner
merger derives in part from the fundamental similarity of the subscription based models of
cable TV, print publications and the Internet. 

In this subscription model people pop on an off to meet their short, narrowcast needs,
but are not glued to the tube and do not generate a great deal of advertising (or, for the
moment ancillary revenues).  It is a personal productivity device particularly well-suited to
information intensive users.35  For the vast majority, it is a shopping mall at the fingertips of
subscribers, enhancing daily activities.  Internet traffic is made up of a couple of hours on
online time per week spread over a dozen sessions with a minute or so at any given page.  The
leading advertisers on the Internet are a completely different group than one sees on
television.36

For a new generation of users, applications such as instant messaging hold the promise
of someday serving as substitutes for telephone service.  This obvious possibility
communications does not necessarily extend to entertainment media.  Moreover, given current
interoperability disputes and the failure of public policy to identify a communications function to
be supported by interoperability, instant messaging may never get to that point.  Indeed, given
the current state of affairs in which the same few companies own monopoly delivery wires,
cable TV stations, and dominate high speed Internet the prospects that the Internet will be
liberating, democratizing medium seem to be fading.  Moreover, Given the current state of the
dot.bomb revolution, relying on the Internet to discipline powerful media giants is wishful
thinking at best.  

D.  Radio and Newspapers

Newspapers and radio serve local markets capturing a very different type of advertising
dollar.  Radio, newspapers and magazines are substitutes from an advertiser’s perspective.  The
stability of their market shares indicates that they are not likely to be greatly eroded by new
media in the near term.37  There is some evidence that cable and newspapers are cross elastic,
which reflects the fact that they are both local.      

Radio and newspapers occupy the non-video local product space.38  National advertising
accounts for a modest share of radio and newspaper revenues.  Newspapers dominate the local
advertising market with classified ads comprising the majority of newspapers’ revenues.39  

Radio has fallen into a special niche -- “For many, it serves as background as they
engage in other activities such as working or driving”40 – that may derive from the different
demands it places on the listener.41

E.  Media Product Spaces Differ in the Marketplace of Ideas
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The previous discussion places each media type in a largely commercial product space.
We should not be surprised to find that the differences in commercial product space are also
evident in the marketplace of ideas.  These media play different roles in the realm of political
discourse and news. 42 It is a mistake to define all media as the same in terms of their impact or
to believe that new media will displace the old.  The special role of TV in the marketplace of
ideas has been examined from many points of view.  Of special important are the unique
impact of TV,43 its influence on political attitudes and behaviors,44 and its prominent place in
election campaigns. 

TV in general, and network TV in particular, has become the premier vehicle for political
advertising.  The differential impact of television advertising is clear.

Clearly, television is a unique communications medium unlike any other, including
print, radio, and traditional public address.  Unlike most other media, television
incorporates a significant nonverbal component, which not only serve to suppress the
importance of content but also requires little deliberative message processing…

A number of empirical studies have concluded that reliance on information from
television leads to less understanding of policy issues than newspapers.  Studies also
indicate that when people use television for political news, they emerge less informed
than those of equal education and political interest who avoid the medium.45 

As suggested, newspapers provide a different type of information service with
different impact.  They also provide a different news function than video or radio, with
much longer and in depth treatment of issues.  In this they have adapted to a role that is
distinct from television.

The news business itself reflects the partitioning in its awards… Pulitzer prizes have
been added for criticism, features, and explanatory writing, because those are aspects
of news left for print excellence in television’s wake…  For while television editorializing
can be intelligent and eloquent, and even promote political change, the star treatment
accorded to television news personalities removes them from the civic discourse.46  

One area of great significance is local news reporting.  Newspapers devote
greater attention to local news47

Television and radio have long been recognized as occupying different product spaces48

although radio’s role may be changing.49  Generally, radio is seen as having less of an impact
than television.50 However, the difference may be exposure to political advertising on TV, while
radio talk shows have a different impact.51 

III.  MEDIA MARKETS REMAIN CONCENTRATED

Newspapers, radio stations and cable TV stations have experienced substantial
consolidation in the last fifteen years and have become highly concentrated. Network TV
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remains a concentrated market. The Internet has become more concentrated more quickly than
anyone dreamed when measured either in terms of subscribership or usage.  

A.  Measuring Market Concentration 

To understand the justification for concern in these markets we can refer to the U.S.
Department of Justice (DOJ) merger guidelines.  

The DOJ defines market levels of concentration to determine the extent of review of
mergers.52  DOJ is unlikely to challenge mergers between companies in markets that are in
unconcentrated.  To make this assessment, it calculates the index of concentration known as
the HHI (Hirshman-Herfindahl index). 53   Another way to quantify market concentration is to
calculate the market share of the largest 4 firms (4 firm concentration ratio or CR4). 

Under Merger Guidelines issued early in Ronald Reagan’s first term, the DOJ considers a
market with an HHI of 1000 or less to be unconcentrated.  Such a market would have the
equivalent of ten equal sized competitors.  In such a market, the 4-firm concentration ratio
would be 40 percent (see Exhibit 4).  Any market with a concentration above this level was
deemed to be a source of concern and increases in concentration through mergers would
receive scrutiny.  

EXHIBIT 4: DESCRIBING MARKET CONCENTRATION FOR PURPOSES OF PUBLIC POLICY

DEPARTMENT OF EQUIVALENTS IN HHI 4-FIRM 
JUSTICE MERGER TERMS OF EQUAL SHARE
GUIDELINES SIZED FIRMS

5 EQUAL SIZED FIRMS HHI= 2000 CR4=80

HIGHLY CONCENTRATED HHI= 1800 OR MORE

6 EQUAL SIZED FIRMS HHI= 1667 CR4=67

UNCONCENTRATED 10 EQUAL SIZED FIRMS HHI= 1000 CR4=40

Sources:   U.S. Department of Justice, Horizontal Merger Guidelines, revised April 8, 1997, for a discussion of the HHI
thresholds; Shepherd, William, G., The Economics of Industrial Organization (Prentice Hall, Engelwood Cliffs, N.J.,
1985), for a discussion of 4 firm concentration ratios.
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The DOJ considers a market with an HHI of 1800 as the point where a market is
considered highly concentrated. In terms of equal sized competitors, this level falls between five
and six.  A market with six equal sized competitors would have an HHI of 1667.   In such a
market, the four firm concentration ratio would be 67.  A market with five equal sized
competitors would have an HHI of 2000.  The four firm concentration ratio would be 80
percent.  

Shepherd describes these thresholds in terms of four-firm concentration ratios as
follows:54

Tight Oligopoly: The leading four firms combined have 60-100 percent of the market;
collusion among them is relatively easy.

Loose Oligopoly: The leading four firms, combined, have 40 percent or less of the
market; collusion among them to fix prices is virtually impossible.

Shepherd refers to collusion, but that is not the only concern of is not the only concern
of market power analysis, or the Merger Guidelines.  The Merger Guidelines of the Department
of Justice recognize that market power can be exercised with coordinated, or parallel activities
and even unilateral actions.  

Market power to a seller is the ability profitably to maintain prices above
competitive levels for a significant period of time.*/ In some circumstances, a sole
seller (a "monopolist") of a product with no good substitutes can maintain a
selling price that is above the level that would prevail if the market were
competitive. Similarly, in some circumstances, where only a few firms account for
most of the sales of a product, those firms can exercise market power, perhaps
even approximating the performance of a monopolist, by either explicitly or
implicitly coordinating their actions. Circumstances also may permit a single firm,
not a monopolist, to exercise market power through unilateral or non-
coordinated conduct --conduct the success of which does not rely on the
concurrence of other firms in the market or on coordinated responses by those
firms. In any case, the result of the exercise of market power is a transfer of
wealth from buyers to sellers or a misallocation of resources.   

*/ Sellers with market power also may lessen competition on dimensions other
than price, such as product quality, service or innovation.55

Because of the critical importance of the media not only an economic marketplace, but
as the cornerstone of the marketplace of ideas, we believe these industries should be held to
close scrutiny. The critical level for scrutiny is the unconcentrated threshold (roughly the
equivalent of 10 or more equal sized firms).

B.  Media Markets   

The Internet provides a most instructive starting point for the discussion, since, in
theory, the number of Internet Service Providers is infinite, yet the market has become
concentrated.  TV networks and cable companies frequently argue that the number of outlets is
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all that matters, rather than the market share of the outlets.  However, we believe this is the
wrong approach since the distribution of attention is far more concentrated than the number of
channels suggests.  

For economic analysis we do not count stations, we count what the eyeballs watch.  In
no other market do we simply count the number of competitors.  We always look at their
market share.  Recently, Microsoft asserted that there were seven different operating systems
in the marketplace with over twenty thousand applications available and at least three different
computing environments (handhelds, PCs and the Internet), and therefore they could not
possibly be a monopoly.  Even a conservative appeals court blew that argument away.56  Market
structure analysis must be grounded on the actual market shares, not merely the number of
participants and the rapidly increasing concentration of the Internet underscored that point.  

The increasing concentration of the Internet is stunning (see Exhibit 5).  AOL’s
dominance of subscribership in the U.S. is widely noted (30 million subscribers, putting its
market share above 50 percent).  Its market share makes it a leading firm in a highly
concentrated market.57  Even more striking is the growth in the concentration of usage.  

Because the number of potential online channels is infinite, some assume that market
dominance is an impossibility on the Internet.  This is faulty reasoning.  Gauging
consolidation online simply requires a different measuring stick than it does off-line.

Analysis of Media Metrix data over the past three years shows an incontrovertible trend
toward online media consolidation…. Between March 1999 and March 2001, the total
number of companies controlling 50 percent of user minutes online decreased by
nearly two-thirds, from 11 to four.58

Because AOL has such a dominant position (over 30 percent of user time) the HHI is
about 1200, well above the moderately concentrated threshold.  The four firm concentration
ratio also falls in the range where concerns about concentration and the abuse of market power
begin.  

Most local distribution markets for network TV are highly concentrated measured either
in terms of viewers or advertising dollars.   HHIs are well above 1800 and four firm
concentration ratios are well above sixty percent in all but the very largest markets.  The
national market for viewers (HHI=1000) and advertising (HHI=1600) is moderately
concentrated.

Although the FCC claims that the cable TV market falls just below the level of being
moderately concentrated (HHI = 954), it arrives at this conclusion by ignoring AT&T’s
substantial ownership interests in Cablevision and AOL Time Warner and by including satellite in
the same product space, even though it could not find significant cross-price elasticity between
cable and satellite.  Defining the market correctly as cable only and taking AT&T’s ownership
interests into account places the cable TV market into the highly concentrated category.

The recent wave of mergers has moved local radio markets into the highly concentrated
range, with HHIs averaging above 2000.  Newspapers have long been highly concentrated, with
HHIs above 6000. 
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EXHIBIT 5:

MARKET AND PERIOD OF MOST RECENT DATA      LEVEL OF CONCENTRATION

Internet (2000)
    Subscribers 2500
    Viewing Time 1200
Television (mid-1990s)
    Local Viewing - Advertising

Largest Fifth 1600 -   700
2nd Fifth 2000 - 1600
3rd Fifth 2100 - 2300
4th Fifth 2700 - 2300
Smallest Fifth 2500 - 3100

     National
Viewing 1100
Advertising 1700

Cable Subscribers (1999) 
    FCC - MPVD      
      w/o Attribution of AT&T Ownership 1000
      w/ Attribution 1400
    Cable only 
      w/o Attribution of AT&T Ownership 1900
      w/ Attribution 2500
Radio Local Share (1997) 1600 - 2100
Newspapers Circulation (1999) 6000

SOURCES: 

Internet: Jupiter Research, Online Media Consolidation Offers No Argument for Media Deregulation, 2001

Television: Cooper, Mark, based on Economists Incorporated, “An Economic Analysis of Broadcast Television National
Ownership, Local Ownership, and Radio Cross-Ownership Rules,” Before the Federal Communications Commission, In
Re: Review of the Commission’s Regulations Governing Television Broadcasting, MM Docket No. 91-122, May 17,
1995.  These are consistent with the estimates for a couple of years earlier in Bates, Benjamin, “Concentration in
Local Television Markets,” Journal of Media (Fall) 1993, Table 1.  

Cable TV: Calculated by the author based on Federal Communications Commission, Seventh Annual Report In the
Matter of Annual Assessment of the Status of Competition in the Market for the Delivery of Video Programming, CS
Docket No. 00-132, January 8, 2001, Table C-3.

Radio: Berry, Steven T. and Joel Waldfogel, “Mergers, Station Entry, and Programming Variety in Radio
Broadcasting,” National Bureau of Economic Research, April 1999, Table 2. Ekelun, Robert B., Hr., George S. Ford,
and Thomas Koutsky, “Market Power in Radio Markets: An Empirical Analysis of Local and National Concentration,”
Journal of Law and Economics (April) 2000, p. 170.

Newspapers: George Lisa and Joel Waldfogel, “Who Benefits Whom in Daily Newspaper Markets,” National Bureau of
Economic Research, October 2000, Table1, earlier estimates are somewhat higher, see Lacy, Stephen and Lucinda
Davenport, “Daily Newspaper Market Structure, Concentration, and Competition,” The Journal of Media Economics,
1993 (7), p.40.
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IV.  ALL MEDIA MARKETS ARE NOT LOCAL, NATIONAL MARKET
SHARE IS A SOURCE OF MARKET POWER

Distribution of most media is “local” in the sense that a local TV or radio station, cable
operator or telecommunications service provider establishes the link to the network.  Video
programming markets are national.  Similarly, consumers make their choices from the menu of
stations that is available in their local market.  That does not mean that the market for content
is “only local.”  Creation of dominant national players who control distribution of either cable TV
channels or network TV shows confers market power to determine what the distribution
companies can play in two ways.  They may gain control over so many eyeballs (i.e. systems of
stations) that they can make or break programming by refusing to allow access to the audience
because the successful launch of a channel or show requires getting in front of enough eyeballs
to succeed.  This ability to influence the market as a purchaser of programming is called
monopsony power.  Dominant national players may also directly own programming and dictate
what can be shown.  Here the problem is leveraging through vertical integration.   

A.  Monopsony

Concern about the ability of program buyers to behave in anticompetitive ways – to
abuse their monopsony power, are well grounded in economic law and experience.  For
example, the Merger Guidelines, first issued by The Department of Justice headed by Ed Meese
in 1984 and revised slightly in April 1992 and April 1997, which are intended to prophylactically
prevent the accumulation of excessive market power59 identify monopsony along side monopoly
power.    

Market power also encompasses the ability of a single buyer (a "monopsonist"), a
coordinating group of buyers, or a single buyer, not a monopsonist, to depress the
price paid for a product to a level that is below the competitive price and thereby
depress output. The exercise of market power by buyers ("monopsony power") has
adverse effects comparable to those associated with the exercise of market power by
sellers. In order to assess potential monopsony concerns, the Agency will apply an
analytical framework analogous to the framework of these Guidelines.60

The merger guidelines identify the threat of abuse of market power by a monopsonist at
a relatively low level  -- 35 percent.  

Where products are relatively undifferentiated and capacity primarily distinguishes
firms and shapes the nature of their competition, the merged firm may find it
profitable unilaterally to raise price and suppress output.  The merger provides the
merged firm a larger base of sales on which to enjoy the resulting price rise and also
eliminates a competitor to which customers otherwise would have diverted their sales.
Where the merging firms have a combined market share of at least thirty-five percent,
merged firms may find it profitable to raise price and reduce joint output below the
sum of their premerger outputs because the lost markups on the foregone sales may
be outweighed by the resulting price increase on the merged base of sales.61  
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This 35 percent figure is well grounded in antitrust practice in the sense that
mergers have been successfully challenged at this level.62  Similarly, a 30% limit is well
grounded in monopsony complaints.  For example, in the Toys R Us case, noted above, the
market controlled was “20% of the national wholesale market and up to 49% of some local
markets.”63  

These thresholds on market size are also well grounded in the literature on video media.
One recent study of cable systems power over programming concluded as follows.  

Finally, our results are relevant to an important policy issue in the cable industry.
Numerous claims have been made that larger cable MSOs, such as TCI and Time
Warner have excessive influence over entry and competition of cable networks.  Our
analysis lends credibility to these claims.  A basic cable network whose household
reach was reduced from 70 million to a 60 million households multi-channel universe
due to an MSO’s carriage decision, for example, would not only have 10 million fewer
homes to offer advertisers, but would be able to charge substantially less per
household (about 17% less according to our log linear estimates for the 60 million
households that are reached.  The leverage of an MSO controlling access to a
significant portion of all U.S. multi-channel households is thus greater than its
percentage market share alone suggests.  By threatening to withhold access to its
subscribers, an MSO with a relative small national market share by usual antitrust
standards might extract input price concession from the network, or otherwise engage
in anticompetitive behavior that reduces program quality of diversity.64

The example given represents a 14 percent share of the 70 million household cable
TV market.  The resulting loss of revenue to a program denied access to 10 million
households is 29 percent reduction.  The citations point out that at the time, Time Warner
had an 18 percent market share and TCI had about a 30 percent market share of the cable
TV market.  Denial of access to a single MSO with an 18 percent market share would
reduce a program’s revenues by over 30 percent according to this analysis.   Denial of
access to a single MSO with a 30 percent market share would reduce a program’s revenues
by over 40 percent according to this analysis.  Clearly, a 30 percent market share conveys
substantial leverage.   

B.  Vertical Integration

The previous discussions of concentration and monopsony power deal with horizontal
concerns.  Vertical integration between the segments of the industry may have an impact as
well.  The ownership of programming by distributors has long been a source of concern in the
TV network and cable TV industries.  

Vertical integration by dominant firms may create a barrier to entry requiring entry at
two stages of production,65 or foreclosing critical inputs for competitors in downstream
markets.66  Vertical arrangements may restrict the ability of downstream operators to respond
to local market conditions.67 Vertical integration not only removes important potential
competitors across stages of production,68 but also may trigger a wave of integrative mergers,69

rendering small independents at any stage extremely vulnerable to a variety of attacks.70
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Complaints about many of these problems have been aired in media markets. Each of
the major players is interconnected with at least one other of the major players through cross
ownership or joint ventures.  Each of the major players has at least some cross-ownership or
control in more than one of the distribution technologies.  

There is a long history of vertical leverage being exercised in the cable TV industry.  The
introduction gave recent examples of denial of access to the audience in both cable TV and high
speed Internet access.  There is a long history of complaints about denial of access to
subscribers by integrated MSOs and preferential access for affiliated programming.  Evidence of
these problems is both qualitative and quantitative.71  The dominant, integrated firms get the
best deals.  One problem comes from most favored nation clauses that large operators often
secure from programmers.  Such clauses are supposed to guarantee an MSO of getting as good
a price as any other operator, sometimes excluding Time Warner and TCI.72  

Efforts to impose or obtain exclusive arrangements have become ever-present
controversies in the industry, including efforts to prevent competing technologies from
obtaining programming, as well as to prevent competition from developing within the cable
industry.73  Price discrimination against competitors and other strategies, such as placing
programming of competitors at a disadvantageous position on the dial have also been evident
in recent years.74

Allegations of anti-competitive cable practices are not limited to industry critics.  The
practices within the industry became so bad that even major players became involved in formal
protests.  Viacom and its affiliates, a group not interconnected significantly with the top two
cabals in the industry, filed an antitrust lawsuit against the largest chain of affiliated competitors
in its New York territory.  Ultimately, it sold its distribution business to its competitors.

The landscape of the cable industry is littered with examples of these anti-competitive
practices.  These include, for example, exclusive deals with independents that freeze-out
overbuilders,75 refusals to deal for programming due to loopholes in the law requiring non-
discriminatory access to programming,76 tying arrangements,77 and denial of access to
facilities.78

The problem forcing new entrant to raise huge sums of capital to enter these industries
is not hypothetical.  It is a central part of the strategy of raising barriers to entry. AT&T/@Home
stress the fact that Internet Service Providers who want access to broadband technologies will
have to make the investment in the transmission capacity.79

 The manifestation of this vertical problem in the network TV industry can be found in
the relationship between affiliates and the networks, particularly as they have unfolded since
the relaxation of rules governing ownership interests in programming and distribution.80  

Networks have moved aggressively to branch out into programming, denying affiliates
independent sources of programming.81  They maximize the value of that programming by
leveraging their control over popular prime time programming to force affiliates to take all
prime time programming and not pre-empt with local programming, requiring promotion and
carriage, in spite of making the same programs available to other outlets in the same market,
as well as bundling less popular programs with flag ship offerings. 82 To leverage their vertical

mailto:AT&T/@Home
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relations, the networks have created pooled news coverage, which is forced on affiliates, given
an advantage in delivery, and favorable lead-ins.83 They have attacked the financial base of the
affiliated stations by restricting the sale of the stations or negotiation of retransmission rights
and seizing digital signal rights.84  All of the key levers of market power made available through
vertical integration have been used to restrict both the availability of independent program and
the freedom of affiliated stations.85

V.  DELIVERY OF VARIETY DOES NOT ENSURE DIVERSITY

Having called into question the vibrancy of competition within and across media
segments, we also must note that even if there were vigorous competition, it would not
necessarily accomplish the public policy goal set out for the media.86  Economic competition
alone has never been the sole purpose of media policy.87  In fact, the unfettered pursuit of
profit in media markets exhibits tendencies that are contrary to the public policy goals.  

A.  Diversity of Source and Excessive Influence

The extremely powerful commercial thrust of the new media reinforces the central
concern of media public policy.88  Economic competition does not preclude the abuse of political
influence over the media, nor does it ensure healthy competition of political interests. The
economic interests of media owners continues to influence their advertising, programming
choices89 and how they provide access to political information90 as it always has, only on a
grander scale.  

New technologies do not alter the underlying economic relationships because the mass-
market audience orientation of the business takes precedence and there is no reason to assume
that the emergence of a different medium, like the Internet will change behaviors of dominant
firms.91  Indeed, because the new media markets have moved quickly to vertical integration by
dominant incumbents form the old media, the problems of raising capital and acquiring licenses
that have afflicted the old media persist.92 

D.  Diversity of Content

Empirical evidence clearly suggests that concentration in media markets has a negative
effect on diversity.93  Greater concentration results in less diversity, while diversity of ownership
across geographic, ethnic and gender lines is associated with diversity of programming.  The
dictates of mass audiences create a largest market share/lowest common denominator ethic
that undercuts that ability to deliver diverse, locally-oriented,94 and public interest
programming.95  

The drive to sell more subscriptions and reach a broader, yet highly targeted audience
advertising that caters to their individual tastes will be intense, resulting in a commercialization
on a grander scale.96  The resulting T-commerce will be an electronic “direct mail on steroids”
pumped up by the ability of viewers to click through digitally inserted advertising for
purchases.97   The high powered advertising will be targeted at demographically compatible
viewers identified by detailed information created by the two-way network on viewing patterns
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and past purchases, 98 leading to growing concerns that certain groups are not likely to have fair
access to the opportunities of cyberspace.99  The new services may be expensive to deliver
because of the cost of appliances, production equipment necessary to produce programming
that takes advantage of the new appliance, and also because of the infrastructure necessary to
deliver interactive services. 100 The cost of services, and the targeting of marketing points to a
commercial model in which high-value, high-income consumers are the ones that marketers
seek to woo.  

Companies introducing technologies can identify the likely early adopters and innovators
and orient their product distribution to maximize the penetration within that market segment. 101

There is a very strong base of support for the importance of income and education in the
adoptions of high technology innovations like computers and telecommunications equipment.102

The strong predictors of inclination to early adoption point directly to market segmentation
strategies.103  In other words, companies introducing technologies can identify the likely
adopters and orient their product distribution to maximize the penetration within that market
segment. The competitive energies of the industry are focused on the “premier” segment, with
innovative offerings and consumer-friendly pricing, while the remainder of the population is
ignored or suffers price increases.  Minority or market segments are less well served.104  Policies
that promote ownership and participation of underrepresented points of view are a
counterbalance to this tendency.  To put the matter simply, minority owners are more likely to
present minority points of view105 and females are more likely to present a female point of
view,106 in the speakers, formats and content they put forward.

“[A]lthough the modern video marketplace opens up more places for their wares, it also
generates pressures that limit receptivity to originality and controversy.”107 Simply put, the
existence of multiple outlets providing more examples of similar shows does not accomplish the
goal of providing greater diversity of points of view or different types of content.108   

C.  Public Interest and Local Programming

There is clear evidence that greater concentration will reduce public interest and
culturally diverse programming109 as well as locally-oriented programming. 110  News and public
affairs programming is particularly vulnerable to these economic pressures.111  As market forces
grow, this programming is reduced.112  The quality of the programming is also compromised.113

Commercialization can easily overwhelm public interest and diverse content.114 The radio
industry, which has been subject to the most unfettered process of rationalization demonstrate
how local content can be homogenized off the air.115  The growing impact of homogenization in
the TV industry stimulated by the lifting of national ownership limits and restrictions on vertical
integration into programming is also unmistakeable.116  Insertion of local programming is
restricted or eliminated.  Stories of local importance are driven out of the high visibility hours or
off the air.  Pooled news services reduce the ability of local stations to present local stories and
eventually erode the capability of producing them.    
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