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QUESTI ON PRESENTED
Whet her Section 525 of the Bankruptcy Code, 11 U. S.C. 525,
di spl aces the Federal Conmunications Conmmssion's rules for
congressionally authorized spectrum auctions under 47 U S C
309(j), which provide that wreless telecomunications |icenses
obtained at auction cancel upon the winning bidder's failure to

make tinely paynments to fulfill its w nning bid.

(1)



PARTI ES TO THE PROCEEDI NGS
Petitioners and Appellants in the court bel ow were NextWve
Personal Comruni cations Inc. and NextWave Power Partners |Inc.
Respondents and Appellees were the Federal Communi cat i ons
Conmi ssion and the United States of Anmerica. The follow ng
entities were intervenors:

Bel | Sout h Cor poration

Bel | South Cel |l ul ar Corporation

Cell co Partnership d/b/a Verizon Wrel ess
Voi ceStream Wrel ess Corporation

AT&T Wrel ess Services, Inc.

Cel l ul ar Tel ecommuni cations | ndustry Associ ation
Dobson Conmmuni cati ons Cor porati on

Sprint SpectrumlL.P. d/b/a Sprint PCS

Tel eCorp PCS, Inc.

Next el Communi cations, Inc.

Arctic Sl ope Regional Corporation

Counci | Tree Communi cations, LLC
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BRI EF FOR THE FEDERAL COVMUNI CATI ONS COWM SSI ON

OPI NI ONS BELOW
The opinion of the court of appeals (Pet. App. la-5l1a)' is
reported at 254 F.3d 130. The Federal Communi cations Comm ssion’s
Public Notice announcing re-auction of the radio spectrum
previously licensed to respondents (Pet. App. 96a-97a) is reported
at 15 FCC Rcd 693, and its order denying respondents’ petition for
reconsi deration (Pet. App. 52a-95a) is reported at 15 FCC Rcd
17, 500.
JURI SDI CTl ON
The judgnent of the court of appeals was entered on June 22,
2001. On Septenber 13, 2001, the Chief Justice extended the tine
within which to file the petitions for a wit of certiorari to and
i ncluding Cctober 19, 2001. The petitions were filed on that date.
They were granted on March 4, 2002, and the cases were
consolidated. The jurisdiction of this Court rests upon 28 U S.C
1254(1).°

CONSTI TUTI ONAL AND STATUTORY PROVI SI ONS
| NVOLVED

Section 309(j) of the Conmunications Act, 47 U S.C. 309(j)
(1994 & Supp. V 1999), and Section 525 of the Bankruptcy Code, 11

" "Pet. App." refers to the appendix to the petition for a wit
of certiorari filed by the Federal Conmmunications Conmm ssion in No.
01- 653.

> Apetition for a wit of certiorari was also filed by Cellco
Partnership, d/b/a Verizon Wreless. See No. 01-654. On February
15, 2002, that petition was dism ssed pursuant to this Court's Rule
46. 2.



US. C 525, are reprinted in the appendix to the petition for a

wit of certiorari in No. 01-653. Pet. App. 427a-428a, 43la-469a.

Pertinent statutory provisions are also reprinted for conveni ence
in an appendix to this brief.

STATEMENT

1. The Communi cations Act (the Act) is designed "to maintain

the control of the United States over all the channels of radio

transm ssion; and to provide for the use of such channels, but not

the ownership thereof, by persons for limted periods of ting,

under |icenses granted by Federal authority.” 47 U S.C. 301. The

Act establishes the Federal Communications Conm ssion (FCC or

Conmi ssion) and vests it with the authority to issue radio |icenses

upon its determnation that doing so will serve the "public
i nterest, conveni ence, and necessity.” 47 U S.C. 309(a). Because
of that delegation of authority, "it is the Conm ssion, not the
courts, which nmust be satisfied that the public interest will be

served" by authorizing an applicant to use scarce radi o spectrum

ECC v. WXO, Inc., 329 U S 223, 229 (1946). Consequently, "no

court can grant an applicant an authorization which the Comm ssion

has refused," Scripps-Howard Radio, Inc. v. FCC, 316 U.S. 4, 14

(1942), and no license may "be construed to create any right,
beyond the terns, conditions, and periods of the |icense," 47
U S C 301

For many years, the FCC attenpted to identify the |icense
applicant that would best serve the public interest through

conparative hearings examning the qualifications of conpeting



3

applicants. Concerned about that process's "substantial delays and
burdensone costs,” H R Conf. Rep. No. 208, 97th Cong., 1st Sess.
897 (1981), Congress anended the Act in 1982 to authorize the FCC
to anard initial licenses to qualified applicants "through the use
of a system of random selection,” or lottery. See 47 U.S.C
309(i); Communications Arendnments Act of 1982, Pub. L. No. 97-259,
8§ 115, 96 Stat. 1094. The lottery system also proved
unsati sfactory. Anmong other things, it was criticized for
"encour agi ng unproductive specul ation for spectrum |icenses" and
failing "to reward persons who have spent noney to research and
devel op a new technology or service." HR Rep. No. 111, 103d
Cong., 1st Sess. 248 (1993). See also HR Rep. No. 19, 103d
Cong., 1st Sess. 16 (1993) (lotteries process "arbitrary" and
produces "vast financial windfalls for specul ators").

Accordingly, in 1993 Congress authorized the FCC to award
initial licenses for spectrum dedicated to certain conmmerci al
services "through a system of conpetitive bidding,"” or auction. 47
US C 309(j)(1) (1994 & Supp. V 1999); Omibus Budget
Reconciliation Act of 1993, Pub. L. No. 103-66, § 6002, 107 Stat.
388. Congress recogni zed that such a narket-based system would
el i m nate specul ati on, because those who |ack an efficient and
i mredi ate plan for using the spectrum generally cannot afford to
submt the highest auction bid. See H R Rep. No. 111, supra, at
249. Through the auction mechani sm Congress sought to enable the
FCC to further "the developnent and rapid deploynment of new

technol ogi es, products, and services" to benefit the public, 47
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US. C 309(j)(3)(A), assist in the "recovery for the public of a
portion of the value of the public spectrum"™ 47 U S C

309(j)(3)(0O, and pronote "efficient and intensive use of the

el ectromagnetic spectrum” 47 U S.C. 309(j)(3)(D). It also
intended auctions to pronmote license allocation "wthout
adm nistrative or judicial delays.” 47 U S.C. 309(j)(3)(A. In

1997, Congress nmandated the use of auctions for nost new |licensing
proceedi ngs. Pub. L. No. 105-33, 8§ 3002, 111 Stat. 258.

At the same tine, Congress remained "concerned that, unless
the Comm ssion is sensitive to the need to maintain opportunities
for small businesses, conpetitive bidding could result in a
significant increase in concentration in the tel ecommunications
i ndustries.” HR Rep. No. 111, supra, at 254. Congress therefore
directed the Conmssion to pronote "econom c opportunity and
conpetition * * * by avoi ding excessive concentration of |icenses
and by dissem nating |icenses anong a wi de variety of applicants,
including small businesses.” 47 U S.C. 309(j)(3)(B). Congr ess
expressed particular concern that auctions mght favor deep-
pocketed "incunbents, with established revenue streans, over new
conpanies or start-ups.” HR Rep. No. 111, supra, at 255. To
enabl e smal | busi nesses to conpete, Congress gave the agency, anong
other tools, "flexibility to design alternative paynent schedul es
in order that this not occur."” Ibid. The statute accordingly
instructs the Commission, in issuing regulations, to "consider
al ternative paynent schedul es and net hods of cal cul ation, including

[unp sunms or guaranteed installnment paynents.” 47 U.S. C



309(j) (4) (A).

Congress nmade clear that nothing in Section 309(j), or in the
use of auctions, was to "dimnish the authority of the Conm ssion
under the other provisions of [the Conmunications Act] to regul ate
or reclaim spectrum licenses,” 47 U S. C. 309(j)(6)(C, or "be
construed to convey any rights, including any expectation of
renewal of a license, that differ fromthe rights that apply to
other licenses within the sane service that were not issued
pursuant to this subsection.” 47 U S.C. 309(j)(6)(D)

2. After |engthy proceedi ngs addressing inplenentation, the
FCC decided to award |icenses using simultaneous, nultiple-round

aucti ons. In re Inplenentation of Section 309(j) of the

Communi cations Act, 9 FCC Rcd 2348, { 68 (1994). The FCC concl uded

that an auction design "that award[s] |icenses to those parties
that value them nost highly" would best fulfill the statute's
goal s. Id. at T 69. The agency expl ai ned: "Since a bidder’s

abilities to introduce val uable new services and to deploy them
qui ckly, intensively, and efficiently increase the value of a
license to a bidder, an auction design that awards licenses to
t hose bidders with the highest willingness to pay tends to pronote
t he devel opnent and rapid depl oynent of new services in each area
and the efficient and intensive use of the spectrum” 1d. at § 71
(footnote omtted).

The FCC al so sought to inplement the statute's direction to
consi der installnent paynents and sim | ar devices to enable smal

busi nesses and "designated entities" to participate in the
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i ndustry. See 9 FCC Rcd 2348, T 229. The spectrum dedicated to
br oadband Personal Conmuni cations Services (PCS) was divided into
six auction blocks, identified by the letters "A" through "F." See

In re I npl enentati on of Section 309(j) of the Conmmuni cations Act, 9

FCC Rcd 5532, 6 (1994).° Participation in the "C'" and "F" Bl ock
auctions was |imted to small businesses and other designated
entities. 47 C.F.R 24.709(a)(1)(1997). I n accordance with 47
US. C 309(j)(4)(A), the Conmm ssion allowed small businesses that
obtained licenses at auction to pay in installnments over the term
of the license. 9 FCC Rcd 2348, 11 231-240. The FCC determ ned
that “installnment paynents [would] be an effective way to
efficiently pronote the participation of small businesses * * * and

an effective tool for efficiently distributing |icenses and

3

Br oadband PCS permits a "new generation of communications
devices that wll include small, [lightweight, nulti-function
portabl e phones, portable facsimle and other imagi ng devices, new
types of nulti-channel cordl ess phones, and advanced pagi ng devi ces
with two-way data capabilities.” 9 FCC Rcd 5532, | 3.



servi ces anong geographic areas." |d. at § 233.°

The Conmi ssion understood the necessity of "strong incentives
for potential bidders to make certain of their qualifications and
financial capabilities before the auction so as to avoid delays in
t he depl oyment of new services to the public that would result from
litigation, disqualification, and re-auction.” 9 FCC Rcd 2348,
M 197. See also Muuntain Solutions, Ltd. v. FCC, 197 F.3d 512, 519

(D.C. Cr. 1999). The FCC s auction rules accordingly specified

that license awards "will be conditioned upon full and tinely

“ Applicants eligible for the GBlock auction were required to
pay ten percent of their winning bid in cash by the tinme of the
license grant, 47 CF.R 24.711(a)(2) (1997), with the renainder to
be paid over the ten-year termof the license. 47 CF. R 24.711(b)
(1997). For a qualifying “small business,” the interest rate
equal ed that for ten-year Treasury obligations, with interest-only
paynments for the first six years. 47 CF.R 24.711(b)(3) (1997).
Favorabl e ternms were also available to small business bidders for
F-Block licenses. See 47 CF. R 24.716 (1997).
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paynent of the winning bid amount.” 47 C.F.R 24.708(a) (1997).
For bidders electing to pay in installnments, the rules provided
that any "license granted * * * shall be conditioned upon the full
and tinmely performance of the |icensee’ s paynent obligations under
the installnment plan,” 47 CF. R 1.2110(e)(4) (1997), and that, in
the event of failure to make tinely payments, "the |icense wll
automatically cancel." 47 CF. R 1.2110(e)(4)(iii) (1997).

3. Respondent Next\Wave Personal Commrunications Inc. (NPCl)
was formed to participate in the FCC s auction for "C Bl ock"” PCS
licenses in the sumer of 1995. NPCl was decl ared the high bidder
for 63 CBlock licenses the followng year after it submtted
Wi nning bids totaling $4.74 billion. Pet. App. 4a-5a. Respondent
Next Wave Power Partners Inc. (NPPI) was forned to participate in
the FCC s F-Block |license auction, which concluded in January of
1997. NPPI was declared the high bidder for 27 F-Block |icenses
after it submtted winning bids of approximately $123 mllion. See
Id. at 313a-314a; Public Notice, D, E, and F Bl ock Auction C oses,
DA 97-81, 1997 W 20711 (Jan. 15, 1997).

In accordance with FCC regul ations, respondents deposited
sufficient funds to cover their downpayment obligations. Pet. App.
5a. After considering challenges to NPCl's eligibility, the FCC
granted the licenses, conditioned on NPCl's conpliance with an
ownership restructuring plan to bring it into conpliance with the
FCC s foreign ownership rules and on conpliance with all other

regul atory conditions. See In re Applications of NextWve Personal

Conmmuni cations, Inc. for Various C Block Broadband PCS Licenses, 12
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FCC Rcd 2030, 19 8-9 (1997). Respondents then executed prom ssory
notes for the balance of their bids, to be paid in installnments.
Pet. App. 313a.

Each license stated that it was "conditioned upon the full and
tinmely paynment of all nonies due,” and that failure to conply with
that obligation "will result in the automatic cancell ation” of the
license. Pet. App. 388a. Separately, the Installnment Plan Note
executed by respondents acknowl edged that the |icenses were
"conditioned wupon full and tinmely paynment” of respondents’
obligations to the FCC. [d. at 393a. And the associated Security
Agreenents contained simlar acknow edgnents. Id. at 413a. The
Security Agreenents further noted that any rights created by those
agreenents were in addition to, not in contravention of, the FCC s
regul atory powers. |d. at 403a-404a.

Shortly after the licenses were awarded, a nunber of C Bl ock
and F-Block licensees, including respondents’ parent conpany,
petitioned the FCC to restructure their installnment paynent
obligations, describing "a range of apparent difficulties in
accessing the capital markets" because of the prices they had bid.

In re Anendnent of the Conmission’'s Rules Regarding |Install ment

Paynment Financing for PCS Licensees, 12 FCC Rcd 16,436, 1 11

(1997).° In response, the FCC tenporarily suspended paynent

5

Respondents have inplied that their difficulties resulted
from the Commi ssion's unexpected auction of additional |icenses.
See Br. in Opp. 2. That is incorrect. The Conm ssion had pl anned
and publicly announced additional auctions by August 1995, well
before respondents submtted their winning bids. See Pet. App
308a.
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obligations for CBlock and F-Block |icensees, and then adopted
several options designed to aid C Block |icensees. See In re

Amendnent of the Commi ssion’'s Rules Regardi ng Install nent Paynment

Fi nancing for PCS Licensees, 13 FCC Rcd 8345, 9T 11-15 (1998); In

re Anendnent of the Conmmission’s Rules Regarding |Install nent

Paynment Fi nancing for PCS Licensees, 14 FCC Rcd 6571 (1999). The

FCC refused, however, "to adopt proposals that result in a dramatic
forgi veness of the debt owed," because to do so "would be very
unfair to other bidders, and wuld gravely underm ne the
credibility and integrity of [the auction] rules.” 12 FCC Rcd
16,436, at Y 19. Accordingly, none of the restructuring options
adopted by the FCC allowed CBlock licensees to keep any |icense
for less than the full bid amount. Pet. App. 6a; see 13 FCC Rcd
8345, 1 8. See U.S. Airwaves, Inc. v. FCC 232 F.3d 227, 235 (D.C

Cir. 2000) (the Commssion "did not sinply forgive agreed-upon
paynents, nmuch less grant the w nning bidders' nore sweeping
requests for relief").

The Conmi ssion gave C-Block |icensees until June 8, 1998, to
el ect a restructuring option, provided that paynents woul d resune
by July 31, 1998, and set October 29, 1998, as the |ast date on
which it would accept |ate installnment paynents (with a |ate fee).

FCC Public Notice, Wreless Tel econmmunications Bureau Announces

June 8, 1998 El ection Date for Broadband PCS C Bl ock Licensees, 13

FCC Rcd 7413 (1998). Respondents and ot hers unsuccessful ly sought

to stay the election deadline. See In re Petition of NextWve

Tel ecom Inc. for a Stay of the June 8, 1998 PCS C Bl ock El ection
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Date, 13 FCC Rcd 11,880 (1998); NextWave Telecomlnc. v. FECC, No.
98- 1255, 1998 W 389116 (D.C. Gr. June 11, 1998). Respondents did

not make an election by the June 8, 1998 deadline (and were
t herefore deened to have elected to resune full paynent); they did
not begin making the paynents that were an express condition of
their licenses; and they nade no effort to obtain any agreenent or
assurance fromthe Comm ssion as to the effect of their bankruptcy
filing. Pet. App. 57a-58a. Instead, on June 8, 1998, respondents
filed for reorgani zati on under Chapter 11 of the Bankruptcy Code in
the United States Bankruptcy Court for the Southern District of New
York. Meanwhile, the vast majority of other G Bl ock |icensees nade
their elections by the deadline and either made paynments or | ost
their licenses through operation of the automatic cancellation
rul e.

4. After filing for reorganization, respondent NPCl filed an
adversary proceedi ng in bankruptcy court, seeking to avoid nost of
its paynent obligation for the GBlock |icenses as a constructively
fraudul ent conveyance wunder 11 U S.C. 544 In general, a
conveyance is deenmed constructively fraudulent if the exchange
bet ween the debtor and other party was for |ess than reasonably
equi val ent val ue. Ruling in respondents’ favor, the bankruptcy
court held that, at the time NPCl submtted its prom ssory notes to
the FCC, the licenses were worth | ess than NPCI had bid, and that
roughly $3.72 billion of NPCl's $4.74 billion paynent obligation
should therefore be avoided as constructively fraudul ent. The

bankruptcy court ordered that NPCI be permtted to keep its
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licenses while nmeeting only just over $1 billion of its $4.74
billion paynent obligation. Pet. App. 357a-358a. The district
court affirnmed. |d. at 254a-272a.

The Second Circuit reversed and remanded for further
proceedi ngs, "if any are necessary." Pet. App. 253a. Al though the
bankruptcy <court had rested its decision to alter license
conditions on the theory that they concerned "solely the debtor-

creditor relationship between the FCC and [ Next \Wave]," the Second

Crcuit rejected that approach as "fundanentally m staken.” 1d. at
234a- 235a. Instead, the Second Circuit viewed the paynent
condi tion of respondents' |icenses as quintessentially regulatory.

"The FCC had not sold NextWave sonething that the FCC had owned, "
the court of appeals explained. 1d. at 234a. | nstead, the FCC
"had used the willingness and ability of NextWave to pay nore than
its conpetitors as the basis on which it decided to grant the
[I]icenses to NextWave." |bid. Thus, "NextWave's inability to
follow through on its financial undertakings had nore than
financial inplications.” 1bid. Rather, "[i]t indicated that under
the predictive nechanism created by Congress to guide the FCC
Next Wave was not the applicant nost likely to use the [|]icenses
efficiently for the benefit of the public in whose interest they
were granted.” Ibid. "By holding that for a price of $1.023
billion NextWave would retain |licenses for which it had bid $4.74
billion," the court of appeals concluded, the "bankruptcy and
district courts inpaired the FCC s nethod for selecting |icensees

by effectively awarding the [lI]icenses to an entity that the FCC



13

determined was not entitled to them"” 1d. at 235a. This Court
deni ed respondents' petition for a wit of certiorari. 531 U S
924 (2000).

Respondents then nodified their proposed reorgani zation plan
to provide that they would pay their overdue obligation in full and
pay future installnments as they becane due. Pet. App. 146a. In a
letter to the FCC, respondents offered to pay the discounted
present value of their obligations in a lunp sum |d. at 147a.
The FCC did not accept the offer because, under FCC regul ations,
respondents' paynent default had caused the |icenses to cancel by
operation of |aw on Cctober 29, 1998. 1d. at 6la, 96a. The FCC
i ssued a Public Notice scheduling the spectrum previously |icensed
to respondents for re-auction. 1d. at 96a-97a.

On respondents' notion, the bankruptcy court declared the
FCC s notice and scheduling of the spectrum for re-auction to be
"null, void, and without force or effect.” See Pet. App. 1l13a
The FCC s decision to re-auction the spectrum the bankruptcy court
hel d, violated the Bankruptcy Code's automatic stay, id. at 155a-
160a, inpaired respondents' right to cure their default, id. at
160a-163a, and potentially contravened the Code's prohibition
agai nst |icense revocations prem sed upon the nonpaynent of a
di schargeabl e debt, id. at 163a-168a (citing 11 U. S.C. 525). In
addi tion, the bankruptcy court held that automatic cancell ation was
barred by doctrines of equitable estoppel and waiver applicable to
the "governnment * * * act[ing] in a commercial capacity.” 1d. at

181la-191a. The bankruptcy court acknow edged that the Second Circuit
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had held "that there is a 'regulatory' aspect in the FCC s 'paynent
in full' requirenment.” 1d. at 191a. But the court found "no such
aspect * * * wth respect to the FCCs 'tinely paynent'

requirement,” which it viewed as a matter of "pure debtor-creditor
econom cs." lbid. See also id. at 165a-166a.

The Second Circuit granted a wit of mandanus, directing the
bankruptcy court to vacate its order and deny the relief sought by
respondents. Pet. App. 102a-133a. The court of appeal s observed
that its earlier opinion had "held that the FCC s decision as to
"which entities are entitled to spectrumlicenses under rules and
conditions it has pronulgated' is a paradigmatic instance of the
FCC s exclusive regul atory power over licensing," id. at 116a, and
t hus beyond the bankruptcy court’s authority to revise, id. at
108a-109a. The court of appeals rejected the bankruptcy court’s
conclusion that the tinely paynent condition in the FCC |icenses
and regul ati ons was econom c rather than regulatory. 1d. at 118a.

"[ T] he regul atory purpose for requiring paynent in full -- the
identification of the candidates having the best prospects for
pronpt and efficient exploitation of the spectrum -- is quite
obviously served in the sane way by requiring paynent on tinme."
Id. at 119a. The court of appeals also rejected the bankruptcy
court’s reliance on the Code’s automatic stay provision, 11 U S C
362(a). The court enphasized that the automatic stay is expressly
i napplicable to actions to enforce a governnmental unit’s "police
and regul atory power." Pet. App. 125a. 1In declaring the |icense

canceled for failure to neet a license condition and scheduling it
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for re-auction, the court of appeals held, the FCC was
"[u] ndoubtedly * * * a governnental unit * * * seeking 'to enforce
its '"regulatory power.'" 1bid. (citing 11 U S.C. 362(b)(4)). The
court of appeals concluded that "[t]he bankruptcy court |acked
jurisdiction to declare the Public Notice null and void on any
ground.” Id. at 127a. This Court again denied certiorari. 531
U. S. 1029 (2000).

5. Respondents next filed a petition with the FCC, urging it

to reconsider its decision that the spectrumwoul d be re-auctioned.

Pet. App. 63a. The FCC denied the petition, finding that the
license cancellation was "fully consistent”™ with the statute and
regul ations, and that the full and tinmely paynment requirenment was
"“paranount” in preserving "the reliability and integrity” of the
auction program |d. at 65a-66a. The FCC rul ed that respondents’
contention that the Bankruptcy Code precluded cancell ation had been
rejected by the Second G rcuit’s mandanus opi nion and was therefore
barred by res judicata. Id. at 83a. The FCC also ruled that
neither estoppel nor waiver prohibited it from enforcing its
cancellation rule. 1d. at 83a-88a. Respondents sought review of
the FCC s decision in the Court of Appeals for the District of
Columbia Gircuit.

Wi | e respondents' challenge to the Conmm ssion's action was
pendi ng before the D.C. Crcuit, the Conm ssion conpleted its re-
auction of the spectrumat issue, along with other C and F-Bl ock
spectrum In the re-auction, the spectrumcovered by the |icenses

formerly held by respondents produced bids of $15.85 billion, well
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over three times the $4.74 billion respondents had originally bid,
and alnost 15 tines the $1.06 billion value respondents and the

bankruptcy court had assigned to them in bankruptcy proceedings.

See Pet. App. 302a, 357a-358a; p. __, supra.’

® The successful bidders in the re-auction paid nore than $3
billion to the FCC as deposits pending issuance of the |icenses.
In response to a joint request for a refund, the FCC recently
agreed to return 85% of their downpaynments tenporarily. In re

Requests for Refunds of Down Paynents Made in Auction No. 35, FCC
No. 02-99, 2002 W. 464682 (released Mar. 27, 2002). The FCC
explained that its refund would "give the bidders access to the
bul k of their noney" during this litigation while "at the sane tine
preserv[ing] the integrity of the auction" by allowing the
Conmission to "retain sufficient noney to cover any future default

paynents.” [d. at § 13. The Conmm ssion nmade clear, however, that
if it prevailed in these proceedings, the "w nning bidders"” in the
re-auction "will be required to pay the full amunt of their
winning bids or be subjected to default paynents under [its]
rules.” | bi d. On April 8, 2002, Verizon Wreless filed suit
chal  enging the Conm ssion's refusal to refund the full anmount of
its downpaynent and release it from its obligations. Cellco

Partnership d/b/a Verizon Wreless v. ECC, Nos. 02-1110, 02-1111
(D.C. Gr. filed Apr. 8, 2002); see also Cellco Partnership d/b/a
Verizon Wreless v. United States, No. 2-280C (C. Fed. d. filed
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Apr .

4, 2002) (seeking damages).
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On June 22, 2001, the D.C. Grcuit reversed the FCC s |icense
cancel | ati on decision and remanded the case to the agency. The
court rejected the FCC s contention that respondents' Bankruptcy
Code argunments had been resolved against them by the Second
Crcuit. Pet. App. 22a-36a. In the court's view, the Second
Crcuit merely held "that the Comm ssion’s |icense cancellation was
a regulatory act reviewable only by a court of appeals under
section 402 of the Communi cations Act, and thus that the bankruptcy

court |acked jurisdiction to apply the Code to these acts.” [1d. at

24a (enphasis added). However, the court agreed that the Second
Circuit's decision barred NextWave fromcontesting that the FCC s
actions fell within the regulatory power exception to the automatic
stay, 11 US C 362(b)(4), in light of the Second Circuit's
unequi vocal ruling on that issue. Pet. App. 34a, 125a-127a.

On the nmerits, the D.C. Grcuit held that Section 525 of the
Bankruptcy Code, 11 U S.C. 525, precluded cancellation of
respondents’' |icenses. Section 525 provides that a governnenta
unit may not revoke a license "solely because" a debtor "has not
paid a debt that is dischargeable in the case under this title."
11 U S.C. 525(a). The D.C. Circuit rejected the FCC s contention
that "NextWave's |icense fee obligation was not a 'dischargeabl e’
debt * * * because the Second Grcuit * * * held * * * that so |ong
as NextWave retained its licenses, its paynent obligation was
subj ect to neither nodification nor discharge in bankruptcy." Pet.
App. 4la. The D.C. Circuit read the Second G rcuit's decisions as

having "nerely decided that insofar as tinely paynent was a



19

condition for Ilicense retention, the bankruptcy court had no
authority to nodify it." 1d. at 42a. In the DDC. Crcuit's view,
the Second Circuit "never decided that a court of conpetent
jurisdiction (such as this one) could not nodify or discharge [the
timely paynent condition] under section 525." 1lbid.

The D.C. Circuit also rejected the FCC s argunment that
cancel lation of respondents' |licenses had not occurred "solely
because" of respondents' failure to pay a debt within the nmeaning
of Section 525. Pet. App. 44a-46a. The court did not dispute that
t he purpose of cancellation was to preserve the integrity of the
auction process and select the licensee nost likely to use the
spectrumefficiently for public benefit. 1d. at 44a-45a. But it
concl uded that, although "the Conm ssion had a regulatory notive
for exam ning NextWave's tinely paynent record and canceling its
licenses on that basis,” the licenses were canceled "solely
because" of respondents' default because the FCC relied on non-
paynment as the triggering event for cancellation. 1d. at 45a-46a.

The D.C. GCircuit had "no doubt that in developing its
i nstal |l ment paynent plan, the Comm ssion nmade a good faith effort
to i npl ement Congress’s command to encourage small businesses with
limted access to capital to participate in PCS auctions.” Pet.
App. 48a. The appeals court also agreed that "all owi ng Next\Wave to
retain its licenses may be 'grossly unfair' to | osing bidders and
licensees who 'conplied with the admnistrative process and
forfeited licenses or nade tinely paynents despite their financia

difficulties."” 1lbid. Utimtely, however, it characterized the
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Commi ssion as having "enter[ed] a creditor relationship wth
wi nning bidders.” [d. at 50a. The court thus held that "section
525 prevents the Conm ssion, whatever its notive, from canceling
the |icenses of w nning bidders who fail to make tinely install nment
paynments while in Chapter 11." [d. at 49a.’

In the wake of the D.C. Crcuit's decision, respondents filed

7

In light of the protracted bankruptcy litigation over the PCS
licenses, the FCC has suspended its installnment paynent program
explaining that the statutory objective "to speed service to the
public cannot be achieved when |icenses are held in abeyance in
bankruptcy court.”™ See In re Anmendnent of the Conm ssion’s Rules
Regarding Install nment Paynment Financing for PCS Licensees, 13 FCC
Rcd 15,743, Y 50 (1998). The Conmm ssion remains free, under the
statute, to reinstate its installnment paynents program if
conditions warrant. In any event, several hundred |icenses with
install ment paynent conditions (in addition to those issued to
respondent s) renai n outstandi ng.
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a disclosure statenent in the bankruptcy court relating to a second
pl an of reorganization, to which the governnent objected. That
plan is prem sed on the assunption that respondents would retain
the licenses and pay the FCC the full anmount of their original bid.

No date has been set for a hearing on the disclosure statenent or
confirmation of the plan of reorganization. On March 29, 2002, the
bankruptcy court extended respondents' exclusive period for
soliciting acceptance of a reorgani zation plan until Septenber 30,
2002. That date wll Ilikely be extended in light of the
proceedi ngs before this Court.

SUMVARY OF ARGUMENT

| . A In Section 309(j) of the Comrunications Act, 47
US. C 309(j), Congress established a narket-based system of
auctions for allocating licenses to use scarce radio spectrum
That congressional action reflected a determnation that an
entity's wllingness and ability to pay the nost for the |icense
denonstrates its ability to use the spectrum nost effectively and
efficiently in the public interest.

The bidder's wllingness and ability to stand behind its
winning bid is the Iinchpin of the |license auction process. Only
if the bid is an accurate reflection of the bidder's val uation of
the spectrum can the auction achieve a fair and efficient
all ocation of I|icenses. If the bidder can alter or nodify its
obligation after the auction's conclusion, the auction nethod of
allocating licenses is fatally underm ned. Bids would no |onger
reflect willingness to pay or true valuation. FCC spectrum

licenses are therefore conditioned on full and tinely paynent of
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winning bid anounts, and licenses automatically cancel for
nonconpl i ance with that condition. That condition also ensures
t hat spectrum can be quickly recovered and re-auctioned, so that it
does not lie fallow for extended periods contrary to Congress's
express intent.

B. The requirements of full and tinmely paynent are thus
fundanmental ly regul atory. Under the auction approach, failure to
make a tinmely paynment indicates that the spectrumwas not optinally
licensed and therefore triggers —cancellation and pronpt
real | ocation. Consequently, the full and tinely paynment condition
lies beyond the authority of bankruptcy courts to nodify or alter.

As this Court has explained, only the Comm ssion is enpowered to
all ocate radio spectrumin the public interest. "[N o court can
grant an aut horization which the Comm ssion has refused.” Scripps-
Howard Radio, Inc. v. FECC 316 US 4, 14 (1942). Her e,

respondents’ w nning bids and prom ses to nake tinely paynents were
t he basis on which they were awarded their |icenses over conpeting
appl i cants. Their failure to make good on those undertakings
violated the terns of their licenses and divested themof the right
to retain themto the exclusion of others. Bankruptcy courts are
not enpowered to edit FCC licenses to delete the very condition
that was nost critical to the FCCs decision that the public
interest would best be served by allocating the spectrum to a
particul ar |icense-hol der.

1. Notwithstanding those principles, the D.C. Crcuit held
that Section 525 of the Bankruptcy Code, 11 U S.C. 525, allows a

licensee to void the license's tinely paynent condition by filing



23

for bankruptcy. That ruling ignores the textual limts of Section
525, as well as that provision's purpose and history; it conflicts
with the overall structure of the Bankruptcy Code; and it would
i nappropriately turn Section 525 into an obstacle to the
acconpl i shnment of Congress's goal s under the Conmuni cations Act.

A Section 525 prohibits a governnental unit from
di scri mnati ng agai nst those who have sought bankruptcy protection.

It thus provides that a governnental unit may not, anong other
t hings, revoke a license "solely because" a debtor "has not paid a
debt that is dischargeable” in bankruptcy. 11 U S.C 525(a). That
provision is inapplicable for at |least two reasons: the paynent
conditions of FCC licenses are not "dischargeable," mnuch |ess
"debts" that are dischargeabl e in bankruptcy, and cancellation did
not occur "solely because" of failure to pay such a debt.

1. The FCC has properly conditioned continued enjoynent of
spectrum | i censes on the regulatory condition of full and tinely
paynent . Because that condition is regulatory, it 1is not
"di schargeabl e,” because it cannot be nodified by a bankruptcy
court, through discharge or otherw se, so |long as respondents hol d
the licenses. Instead, as the Second Circuit properly recognized
in this controversy, only the FCC, not the bankruptcy courts, has

the authority to nodify regulatory conditions of spectrumlicenses.

So long as the licensee retains its license -- and thereby renains
subject to the FCC s regqulatory jurisdiction -- the regulatory
conditions of those licenses are not subject to discharge in

bankr upt cy.

| ndeed, the regulatory paynent condition of an FCC |icense is
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not itself a "debt" within the neaning of Section 525. Under the
Bankruptcy Code, a debt is a liability on a claim and a claimis a
right to paynent. The |license condition may cause the |licenses to
cancel on non-paynent, but does itself not give the FCC the right
to conpel paynent. Section 525, in any event, prohibits
di scrim nati on agai nst bankrupts. It does not permt parties to
avoi d neutral regulatory requirenents by entering bankruptcy. Nor
does it allow bankrupts to enjoy exclusive governnental privileges
on special terns enjoyed by no one else -- terns set by bankruptcy
courts rather than the responsible regulatory agency. That
conports with the principle that the Bankruptcy Code does not
expand property or other rights, and with the Code's preservation
of agency regul atory authority.

2. It is also dispositive that respondents' |icenses did not
cancel "solely because" respondents failed to pay a debt. Instead,
t hey cancel ed because respondents failed to satisfy a fundanent al
regul atory condition established Ilong before they entered
bankruptcy -- a condition designed to ensure that they are the
applicants that will best use the spectrumin the public interest.

In placing the full and tinmely paynent condition in spectrum
licenses, the FCCs interest was not solely, or even chiefly,
financial. The auction process seeks to allocate spectrumlicenses
by identifying the applicant nost likely to advance the public
interest through efficient use of the spectrum Under the system
Congress established in Section 309(j), respondents' failure to
tinmely fulfill their winning bid obligations belied the regulatory

inplications of that wi nning bid, and denonstrated that the public
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interest would not be served by their exclusive use of the
spectrum The FCC, nor eover, specifically examned the
circunstances that led to respondents' nonconpliance with the
Iicense condition and determned that the public interest would not
be served by allow ng respondents to retain the |icenses despite
nonconpl i ance.

3. Section 525's structure, its legislative history, and
rel ated provisions of the Bankruptcy Code al so denonstrate that
Section 525 does not forbid the FCC from enforcing
nondi scrimnatory regulatory requirenents. Section 525 is a
"Protection against discrimnatory treatnent” of debtors, as its
title suggests. Its legislative history clarifies that
"“consideration of * * * future financial responsibility," S. Rep.
No. 989, 95th Cong., 2d Sess. 81 (1978), or exam nation of "the
causes of a bankruptcy"” where they "are intimately connected with
the license," HR Rep. No. 595, 95th Cong., 1st Sess. 165 (1977),
is entirely proper. Here, a licensee's inability to stand behind
its winning bidis a crucial indicator that it is not likely to put
the licenses to their highest and best use, w thout delay, in the
public interest.

B. The D.C. Circuit's construction of Section 525 is also
inconsistent with the structure of the Bankruptcy Code, which
general |y exenpts proceedi ngs by a governnmental unit to enforce its
"police and regulatory power" fromthe automatic stay. 11 U S. C
362(b)(4). The FCC s license cancellation was plainly an action by
a governnmental unit to enforce its regulatory power wthin that

statutory exenption -- as the Second CGrcuit expressly held.
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Section 525 was designed to address efforts to frustrate the
bankruptcy | aws, such as the state statute addressed in Perez v.
Canpbell, 402 U S. 637 (1971). It should not be read to frustrate
conpani on provisions of the Code by prohibiting precisely the sort
of regulatory activity that Section 362(b)(4) is designed to
permt. | ndeed, by so reading Section 525, the D.C. Grcuit
invited precisely the sort of bankruptcy court intrusion into
regulatory matters against which this Court has repeatedly
adnoni shed.

C. Finally, the D.C. Circuit's decision would bring the
Bankruptcy Code into needl ess conflict with the Comunications Act.

That court's holding that Section 525(a) prohibits the FCC from
canceling licenses allocated by auction for failure to fulfill the
central regulatory condition of full and tinely paynent would
render the nost inportant consideration in |licensee selection --
the applicant's willingness to pay nore than others -- the | east
enf or ceabl e. It would thus undermne the allocation system
establ i shed by Section 309(j) by awarding licenses to entities that
will not use them to the greatest public benefit; and it would
cause spectrumto be tied up in protracted bankruptcy litigation
rat her than being placed into i nmedi ate servi ce.

It is a fundanental principle that, where possible, one
federal statute should not be interpreted in a nmanner that
obstructs the functioning of another. Contrary to that principle,
t he deci sion bel ow i nappropriately disregarded textually persuasive
constructions of Section 525 that woul d accommodat e that provision

to the text and policies of the Communi cations Act, in favor of a
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construction that places those provisions in irreconcilable
conflict.

ARGUMENT

SECTI ON 525 OF THE BANKRUPTCY CODE DCES NOTI' DI SPLACE THE FCC S
EXCLUSI VE REGULATORY AUTHORI TY OVER SPECTRUM LI CENSI NG AND THE
LI CENSE ALLOCATI ON MECHANI SM ESTABLI SHED IN 47 U.S. C. 309(j)

Through 47 U S.C. 309(j), Congress directed the FCC to adopt a
mar ket - based system of spectrum allocation that awards |icenses to
the applicant best able to use the spectrum effectively and
efficiently in the public interest. Congress did not direct the
FCC to "sell" spectrum or |icenses. | nst ead, Congress adopted
auctions as "an efficient regulatory regine" that allocates scarce
radio spectrum to its "npbst productive uses," because those
entities that will use spectrum nost productively will generally
also be willing to pay the nost for it. Pet. App. 107a, 228a.
That mechani sm can operate effectively, however,"only if the high

bid entails the obligation to nake good the amount bid." 1d. at

246a (enphasis added). FCC spectrum licenses are therefore
condi tioned on conpliance with all paynent obligations, and breach
of that condition has "nore than financial inplications.” 1d. at
109a, 234a. Such nonconpliance belies the information conveyed by
the winning bid; it indicates that the applicant, despite its bid,
is "not the applicant nost Ilikely to use the [Il]icenses
efficiently” in the public interest. |bid.

The question before the Court is whether the general anti-
discrimnation provision in Section 525 of the Bankruptcy Code
invalidates and displaces the Communications Act's rules for

license allocation under Section 309(j). Section 525(a), by its
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terns, protects bankrupt debtors against "discrimnatory treatnment”
by, anmong other things, prohibiting governnental wunits from
"deny[ing], revok[ing], suspend[ing], or refus[ing] to renew a
license" to "a person that is or has been a debtor under this title
* * * golely because such bankrupt or debtor * * * has not paid a
debt that is dischargeable in the case under this title.” 11
U S . C 525(a). Wile Section 525 bars discrimnation, it does not
mandat e that government except bankrupts from the operation of
neutral regulatory conditions designed to ensure that exclusive
rights are accorded only when it serves the public interest.
Nonet hel ess, the decision below held that Section 525(a) precludes
cancel l ation of an FCC spectrum|license for failure to nake tinely
paynent of regulatory bid anpbunts on which |icenses are expressly
condi ti oned. That decision needl essly places Section 525(a) in
irreconcilable <conflict wth the auction regine Congress
established in Section 309(j). Because a w nning bidder's
willingness and ability to pay nore than others is the principa
basis for the FCC s decision to select it as the best licensee in
the public interest, a licensee's failure to neet that undertaking
fatally underm nes the regul atory judgnment underlying the award of
spectrum Accordi ngly, spectrum auction rules and FCC licenses
make it clear that continued enjoynment of |icenses is conditioned
on tinely and full paynents. Yet, under the court of appeals’
deci sion, the FCC cannot enforce that regulatory condition.

Not hing in Section 525(a) conpels that result. The full and
timely paynent condition in FCC |licenses does not discrimnate

agai nst |icensees that have been bankrupt or enter bankruptcy. It
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nerely establishes a neutral regulatory requirenent. It is a
fundamental canon of statutory construction that statutes, where
possi ble, should be construed so as to prevent them from
obstructing one another. See Mrrton v. Mancari, 417 U S. 535, 551
(1974). Cf. Nathanson v. NLRB, 344 U.S. 25, 30 (1952) ("wise

admnistration * * * denmands that the bankruptcy court acconmopdate
itself to the admnnistrative process”). See also CGrawford Fitting

Co. v. J.T. Gbbons, Inc., 482 U S. 437, 445 (1987) (specific

statute not to be controlled or nullified by general one). As this
Court has expl ai ned, federal courts should adopt the "perm ssible
meani ng" of an anbi guous statute "which fits nost logically and
confortably into the body of both previously and subsequently
enacted | aw," not because that precise "acconmodati ve meani ng" was
necessarily "what the | awrakers nust have had in mnd," but because
it is the role of the federal courts "to make sense rather than
nonsense out of the corpus juris." Wst Virginia Univ. Hosps.

nc. v. Casey, 499 U S 83, 100-101 (1991).

In contravention of those principles, the decision below
needl essly renders the Jlaw self-contradictory, rejecting a
persuasi ve construction of Section 525 that accommobdates that
provision to the specific requirenments of the Conmunications Act
and the auction regine established in Section 309(j). Section
525(a) by its ternms is inapplicable unless the license is refused

or reclaimed "solely because" of a failure to pay a "debt that is

di schargeabl e" under the Bankruptcy Code. The condition in an FCC

license requiring a licensee to neet its regulatory bid obligations

is not a "debt that is dischargeable" in bankruptcy. To the
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contrary, the license condition is not even properly construed as a
debt; and so long as the |icensee holds its license, the terns of
the license (including paynent requirenents) are beyond the
authority of bankruptcy courts to nodify or discharge. Mbreover

where an FCC license cancels for failure to nmeet a regulatory
paynment condition, cancellation does not occur "solely because" of
the licensee's failure to pay a "debt"™ wthin the neaning of
Section 525. Rather, cancellation occurs primarily because of the
licensee's nonconpliance with its license obligations, which
denonstrates that it is not the applicant that will best use the

license in the public interest.

l. The Auction Paynent Requirenment O FCC Licenses |Is Beyond The
Aut hority O Bankruptcy Courts To Modify

For nore than 60 years, the Comrunications Act has accorded
the FCC excl usive authority to grant tel econmunications |icenses if
the "public interest, convenience, and necessity would be served
thereby.” 47 U S.C. 309(a). "[1]t is the Conm ssion, not the
courts, which nmust be satisfied that the public interest will be

served" in the grant of a license. FCC v. WXXO, Inc., 329 US.

223, 229 (1946). "[No court <can grant an applicant an
aut hori zati on which the Conm ssion has refused." Scripps-Howard
Radio, Inc. v. FCC, 316 U. S. 4, 14 (1942).

A The Full and Tinely Paynment Requirenent |Is A Fundanent al

Regul at ory Condition

In Section 309(j) of the Comunications Act, Congress
est abl i shed a narket-based nechani smfor ensuring that the grant of
spectrum licenses serves the public interest. The statute directs

the FCC to enpl oy a system of conpetitive bidding to award spectrum
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licenses in a manner that furthers "the devel opnent and rapid
depl oynment of new t echnol ogi es, products and services" to benefit
the public, 47 U S C 309(j)(3)(A), and pronotes "efficient and
intensive wuse of the electromagnetic spectrum"™ 47 U S C
309(j)(3)(D). "Because new licenses would be paid for," the
| egislative history states, "a conpetitive bidding system wl|
ensure that spectrumis used nore productively and efficiently than
if handed out for free." HR Rep. No. 111, 103d Cong., 1st Sess.
249 (1993). See H'R Rep. No. 19, 103d Cong., 1st Sess. 16 (1993)
(conpetitive bidding assigns spectrum "based on econonic value to
the user, as expressed by a willingness to pay"). As the Second
Crcuit observed, Congress directed the FCC to select |icensees by
auction in order to "direct licenses toward those entities and
technol ogi es that would put themto the best use."” Pet. App. 107a,
226a.

Echoing that "classical belief in the efficacy [of] market
forces," Pet. App. 229a, the FCC |ikew se has determ ned that
"auction designs that award |icenses to the parties that val ue them
nost highly will best achieve" the Conmmunications Act's goals. |In

re Inmplenentation of Section 309(j) of the Communi cations Act, 9

FCC Rcd 2348, T 70 (1994). The Comm ssion expl ai ned:

Since a bidder’s abilities to introduce valuable new
services and to deploy them quickly, intensively, and
efficiently increase the value of a license to a bidder,
an auction design that awards |icenses to those bidders
with the highest willingness to pay tends to pronote the
devel opment and rapid depl oynent of new services * * *
and the efficient and intensive use of the spectrum

Id. at § 71. Thus, as the Second Circuit observed, the purpose of

the auction nechanismis "to create an efficient requlatory regine
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based on the congressional determ nation that conpetitive bidding
is the nost effective way of allocating” scarce radio frequencies

"to their nost productive uses.” Pet. App. 107a (enphasis added).

The FCC was not asked to sell off the spectrum (sonething
it did not owmn) in an effort to raise as nuch noney as
possible; it was not asked to develop a free-narket
system to maxim ze revenue. Instead, it was told to
auction licenses to the highest bidder because such a
system was thought likely to pronote the devel opnent of
new technol ogies and encourage efficient use of the
spectrum while sinmultaneously recouping sone of the
val ue of the spectrumfor the public.

ld. at 107a, 228a-229a.°

That mar ket - based nmechani sm can achieve a "fair and efficient
all ocation of spectrum licenses,” however, "only if the bids
constitute a reliable index of the bidders' conmtnents to exploit
and nake the nost of the license at issue” and thus "only if the

high bid entails the obligation to make good the amount bid." Pet.

App. 246a (enphasis added). As the Comm ssion has expl ained,

“"[i]nsincere bidding * * * distorts the price information generated

° See also 47 U.S.C. 309(j)(7)(B); HR Rep. No. 111, supra, at
258 (stating that "[t]he Comm ssion is not a collection agency" and
enphasi zing that "inportant commruni cations policy objectives shoul d
not be sacrificed in the interest of maximzing revenues from
auctions").
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by the auction process and reduces its efficiency.” 9 FCC Rcd
2348, | 147. Absent a requirenent that |icensees conply with their
bid obligations, applicants could, with inpunity, submt bids that
exceed their expected return on the spectrumon the chance that the
spectrum m ght increase in value -- thereby obtaining spectrumthat
ot her users value nore highly than they do and underm ning the very
purpose of allocating |icenses by auction. Those risks are
particularly acute when a licensee opts to pay in installnents,
because the extended tine period increases the opportunities for
speculation. Failure to nake tinmely paynents belies the regul atory
inplication of the original high bid, nanely that the applicant
wll make the nost efficient use of the spectrum For those
reasons, failure to nake full and tinmely paynment has "nore than
financial inplications.” Pet. App. 109a, 234a. Instead, it
"indicate[s] that wunder the predictive mechanism created by
Congress to guide the FCC, " the defaulting bidder is "not the
applicant nost likely to use the [lI]icenses efficiently for the
* * * public in whose interest they were granted.” |bid.

For that reason, from the outset of conpetitive bidding --
| ong before any bidder entered bankruptcy -- the FCC conditioned
the grant of any license allocated at auction upon the "full and
timely paynment of the winning bid amount,” 47 C F.R 24.708(a)
(1997), and provided that if a licensee pays in installnents, its
Iicenses "shall be conditioned upon the full and tinely performnmance
of the licensee’s paynent obligations,” 47 C F.R 1.2110(e)(4)
(1997), and "will automatically cancel" in the event of default, 47

CFR 1.2110(e)(4)(iii) (1997). Each of the licenses at issue in
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this case nmade it clear that it was conditioned on "full and tinely
paynent of all nonies due" and that failure to conply with that
requi rement would "result in the automatic cancellation of" the
| i censes. Pet. App. 388a (Licenses). See also id. at 393a
(I'nstall ment Paynent Plan Note); id. at 409a (Security Agreenent).

The full and tinely paynment requirenents are critical not only
to the integrity of the auction process as a neans of identifying
the best qualified Iicensee, but also to ensuring that spectrumis
put to pronpt and efficient use, as required by Section 309(j).
The "[t]ineliness of such paynents is a necessary indication * * *
that the winning bidder is financially able to neet its obligations

on the license and intends to use the license for the provision of

services to the public.” 1n re Southern Communications Sys., Inc.,

12 FCC Rcd 1532, 6 (1997); accord In re Longstreet Conmuni cations

Int'l, Inc., 12 FCC Rcd 1549, 9 6 (1997). The Conm ssion's paynent

deadlines thus "provide an 'early warning' that a w nning bidder
unable to conply with the paynent deadlines may be financially
unable to neet its obligation to provide service to the public.”

Mountain Solutions, Ltd. v. FECC, 197 F.3d 512, 518 (D.C. Cir.

1999). And providing for pronpt cancellation of licenses for
failure to neet bid obligations facilitates expeditious reclanation
and pronpt re-auction, thereby furthering Congress's goal of
"bring[ing] conpetitive wireless services to the public wthout
undue delay." Pet. App. 66a. See 47 U.S.C. 309(j)(3)(A
(requiring FCC to ensure "rapid deploynent of new technol ogies,
products, and services * * * without adm nistrative or judicia

del ays"). The license conditions of tinely and full paynent thus
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are "paranount to preserve the reliability and integrity of" the
"auction licensing program" Pet. App. 66a, and indispensable to
auction as a nechanismfor "the identification of the candi dates
havi ng the best prospects for pronpt and efficient exploitation of

the spectrum” Pet. App. 119a.

B. Bankruptcy Courts My Not Exercise The Commission's
Authority To Select Licensees Nor Excise Regulatory
Condi ti ons From Li censes

Recogni zing the critical role of the full and tinely paynent
conditions in FCC |icenses, the Second Crcuit properly concl uded

t hat bankruptcy courts |ack authority to nodify or displace them

See pp. __-__, supra; Pet. App. 108a-109a, 232a-235a. In this
case, respondents bid nore than $4.7 billion for 63 FCC |icenses at

auction and received those |icenses conditioned on tinely paynment

of that sum but filed for bankruptcy before ever making an

install nent paynent. Respondents did not pursue the regulatory

restructuring options offered by the Comm ssion. Nor did they seek
bankruptcy court authorization to make the required paynents as
ordi nary business expenses. 11 U.S.C 363(c), 1108. | nst ead,
respondents asked the bankruptcy court to declare the licensing
transaction "constructively fraudulent” and to order the FCC to
permit themto retain the licenses -- later valued at over $15
billion -- for $1.06 billion, or one-quarter of respondents'
wi nni ng bi d.

As the Second Crcuit properly held, that sort of relief could
not be reconciled wth the market-based aucti on nechani sm Congress
established in 47 U S.C. 309(j) or, nore broadly, with the FCC s

exclusive authority over the ternms of FCC spectrum |icenses.
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Permitting the results of a spectrum auction to "be adjusted in
bankruptcy proceedings so that the high bidder takes the |icense
wi t hout paying the amount of the high bid" would devastatingly
"inmpair[]" the "auction as a mechanism for determ ning" which
applicant values the licenses nost highly. Pet. App. 246a. Such a
result would create clear incentives for speculation by permtting
heads-1-win, tails-you-lose opportunities: If the value of the
spectrum increased, wnning bidders could eventually sell the
license at a profit; and if the value decreased, |icensees could
seek to renegotiate license terns in bankruptcy court. That woul d
deprive the auction process of its intended regulatory significance
and turn it into the very sort of speculative venture Congress
sought to avoid. See pp. __ - _, supra.

Respondents' "willingness and ability to pay nore than [their]
conpetitors” was "the basis on which" the FCC "decided to grant”
themthe licenses in the public interest. Pet. App. 234a. Their
failure to make good on that undertaking fatally underm ned the
regul atory determnation that they should be awarded those
licenses. 1lbid. To maintain the integrity of the auction process
and to ensure that high bidders are the nobst effective and
efficient users of the spectrum the FCC decided in advance to
inmpose a tinely and full paynment condition on licenses. This was
done not to discrimnate against potential bankruptcy or to
maxi m ze receipts, but to ensure the efficacy and integrity of
auctions as a mechanism for allocating spectrum |licenses in the
public interest.

| ndeed, follow ng | engthy notice-and-coment proceedi ngs, the
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Comm ssion concluded that it would be contrary to the public
interest to permt C-Block |licensees such as respondents to retain
their licenses wthout neeting the full and tinely paynent
condi tions under which the Iicenses were granted. See pp. _ -,
supra. Bankruptcy courts have no authority (let al one expertise)
to second-guess that regulatory determ nation. This Court has |ong
recogni zed that "no court can grant an applicant an authorization

whi ch the Comm ssion has refused." Scripps-Howard Radi o, 316 U. S.

at 14. Thus, it is the Comm ssion and not the courts that mnust
determ ne "whet her the public interest, conveni ence and necessity
will be served" by the grant of a |license application, 47 U S. C
309(a); and it is the Comm ssion, not the courts, that determ nes

the license conditions that should be inposed, Regents of the Uniyv.

Sys. v. Carroll, 338 U S. 586, 600 (1950). Watever m ght be said

of a bankruptcy court's power to alter purely financial
arrangenents -- such as debts that remain once an entity surrenders
its licenses -- a bankruptcy court has no authority to require the
Commi ssion to license an entity that is not qualified, Pet. App.
235a, or to excise otherwise valid regulatory conditions from a

spectrumlicense. See Federal Power Conmmin v. |daho Power Co., 344

US 17, 20 (1952) ("Wen the court decided that the |icense should
i ssue without the conditions [inposed by the agency], it usurped an

adm ni strative function.”); D.H Overnyer Telecasting Co. v. Lake

Erie Comms., Inc., 35 B.R 400, 404 (1983) ("the injunctive powers

of the bankruptcy court should not be used to force a licensing
agency to prefer one applicant over the other," because an "FCC

license * * * |s an exercise of the governnment's plenary power over
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the public airwaves"”). A licensee "takes its |license subject to

the conditions inposed on its use.” P&R Temmer v. FCC, 743 F.2d

918, 928 (D.C. Cr. 1984). Thus, as the Second Grcuit recognized
"insofar as tinely paynment was a condition for |icense retention,
t he bankruptcy court had no authority to nodify it." Pet. App
42a.”’

That is not to say, however, that a bankruptcy court |acks
authority to address any aspect of the relationship between the FCC
and respondents. As the Second Circuit properly recognized, "[t]o
the extent that the financial transactions between the two do not
touch upon the FCC s regul atory authority, they are indeed |like the
obl i gati ons between ordinary debtors and creditors.” Pet. App

236a. Thus, once "[l]icenses are returned to the FCC, the

9

Nor does the |logic of the decision belowlimt the scope of
potential intrusion by bankruptcy courts to FCC |icenses. The
decision would appear to inpair the ability of any governnent
entity, state or federal, to assess and collect regulatory fees. A
routine state law requiring that a driver pay a set fee to renew a
driver's license or license plates, or lose themas a result, could
be subject to revision and renegotiation in bankruptcy.
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bankruptcy court nay resolve resulting financial clains that the
FCC has against” a forner licensee "as it would the clainms of any
government agency seeking to recover a regulatory penalty or an
obligation on a debt." [d. at 237a. But, so long as a |licensee
retains its licenses, it remains subject to the FCC s regul atory
jurisdiction, and the regulatory conditions of its |licenses remain

beyond bankruptcy court authority to nodify.

1. Section 525 of The Bankruptcy Code Does Not Supersede The
Nhr?eg-Based Li censing Mechani sm Established in 47 U S. C
309(]j

Respondents no |onger seriously dispute that the full and
timely paynment conditions on their |icenses serve a regulatory
purpose that is independent of any financial interest the FCC m ght
have in paynent. Instead, respondents now argue (and the court of
appeal s agreed) that Section 525 of the Bankruptcy Code prevents
their licenses fromcanceling for failure to neet those regulatory
condi ti ons. That construction of Section 525, however, 1is
contradicted by its | anguage, purpose, and history. It creates an
i nappropriate conflict between the Bankruptcy Code and the
Communi cations Act. |t converts a provision designed to prevent
di scrim nation against bankrupts into a guarantee of wuniquely
favorable treatnent for them And it contravenes the structure of
t he Bankruptcy Code, which declines to displace agency regul atory
authority wth bankruptcy rules designed to address purely

financi al rel ationships.

A Cancellation Did Not Occur "Solely Because" of
Respondent s’ Failure To Pay A "Debt t hat l's
Di schargeabl e" in Bankruptcy

Entitled "Protection against discrimnatory treatnent,"
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Section 525 of the Bankruptcy Code provides that, except as

provided in certain statutes:

[ A] governnmental unit may not deny, revoke, suspend, or
refuse to renew a |icense, permt, charter, franchise, or
other simlar grant to, condition such a grant to,

discrimnate with respect to such a grant against, deny
enpl oynent  to, termnate the enploynent of, or
discrimnate with respect to enpl oynent agai nst, a person
that is or has been a debtor under this title * * *
sol el y because such bankrupt or debtor is or has been a
debtor under this title * * * has been insolvent before
t he commencenent of the case under this title, or during
the case but before the debtor is granted or denied a
di scharge, or has not paid a debt that is dischargeable
in the case under this title or that was di scharged under
t he Bankruptcy Act.

11 U S.C 525(a). Section 525 was intended to "codif[y] the result
of Perez v. Canpbell, 402 U S. 637 (1971)." S. Rep. No. 989, 95th

Cong., 2d Sess. 81 (1978). In that case, this Court held that a
State cannot, consistent with the fresh-start policy of federa
bankruptcy law, "refuse to renew a driver's |icense because a tort
judgrment resulting froman autonobile accident had been unpaid as a
result of a discharge in bankruptcy." |Ibid.; accord HR Rep. No.
595, 95th Cong., 1st Sess. 165 (1977). Perez thus involved a state
| aw t hat discrimnated agai nst persons who had previously sought
bankruptcy protection; the law frustrated the purpose of federal
|aw by attenpting to deny full effect to a bankruptcy court's
di scharge of a debt.

1. Respondents' Tinely Paynment bligati on Under The Licenses

Is Not A Debt That Is Dischargeable In Bankruptcy. By its ternms,
Section 525 provides that a governnental agency may not revoke or
refuse to issue a |license "solely because" a debtor in bankruptcy

"has not paid a debt that is dischargeable"” under the Bankruptcy
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Code. Thus, if a particular obligation is not subject to discharge
i n bankruptcy, Section 525 does not apply. See, e.qg., Johnson v.
Edi nboro State College, 728 F.2d 163, 165 (3d Gr. 1984); 4 L.
King, Collier on Bankruptcy  525.02, at 525-5 (15th ed. 2001)

(Collier). Because the paynment obligations in the FCC |licenses are
regul atory conditions on respondents' right to hold the spectrum
licenses, ‘they are not debts, Iet alone debts that are
di schargeabl e in bankruptcy. To the contrary, as explai ned above
and as the Second Circuit tw ce concluded, such |icense conditions

constitute regulatory obligations beyond the authority of

bankruptcy courts to alter or nodify. See pp. _ - , supra. See

al so Pet. App. 109a ("Even where the regulatory conditions inposed
on a license take the form of a financial obligation, the
bankruptcy and district courts lack jurisdiction to interfere in
the FCC s allocation."). Accord, id. at 236a, 238a. Sinply put,
such obligations are not "debts" that are "dischargeable” in
bankruptcy, as bankruptcy courts have no authority to excise from
an FCC license any regulatory condition -- nmuch | ess the condition
that was nost critical in selecting the |icensee over other
applicants in the first instance.

a. The D.C. Grcuit nowhere disputed that bankruptcy courts
| ack authority to discharge or delete the tinely paynment condition
from FCC spectrum |licenses while the |icenses continue in force.
| nstead, the court of appeals suggested that the D.C. Crcuit, as
another "court of conpetent jurisdiction® could "nodify or

di scharge it under section 525." Pet. App. 42a (enphasis added).

The D.C. CGrcuit fundanentally m sread Section 525. Section 525 is
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not itself a discharge provision; it nowhere authorizes any court
to discharge debts. Instead, Section 525 prohibits discrimnation
agai nst debtors in bankruptcy by specified neans. It |eaves the
i ssue of dischargeability vel non to other provisions of the Code.

There is, noreover, no basis for the DDC. Grcuit's suggestion
that it can "discharge" debts within the neaning of Section 525.
The D.C. Crcuit has authority to review actions of the FCC in a
proper case under the Adm nistrative Procedure Act, see 5 U S C
701- 706, the Hobbs Act, 28 U S.C. 2342, and the Communi cations Act,
47 U.S.C. 402. But Section 525, by its terns, applies only if the

debts are "dischargeable in the case under this title," i.e., iIn

the case under the Bankruptcy Code. 11 U.S.C 525(a) (enphasis
added). The matter before the D.C. G rcuit was not "a case under”
t he Bankruptcy Code, and the D.C. Circuit identified no provision
of the Bankruptcy Code that would authorize it to grant a
di schar ge. To the contrary, for cases |ike respondents' under
Chapter 11, there is but one discharge provision, Section
1141(d)(1), which provides that confirmation of the plan of
reorgani zation "discharges the debtor from any debt that arose
before the date of such confirmation.” 11 U S.C 1141(d)(1)(A).
The D.C. Grcuit is not a court enpowered to confirm a plan of
reorgani zati on under Chapter 11 of the Bankruptcy Code, and thus
cannot "discharge” a debt under Chapter 11. To the contrary,
"original and exclusive" jurisdiction over "all cases under title
11" is vested in the district courts, 28 U S.C 1334(a), which nay,
pursuant to 28 U.S.C. 157(a), refer such cases to "the bankruptcy
judges for the district.” See also 28 U S. C 157(b)(1) and (2)(L).



43

b. Any claimthat the regulatory paynent condition of FCC
licenses is a "debt that is dischargeable” while the I|icensee
retains the licenses is also inconsistent wth fundanental
princi ples of bankruptcy law. As a general matter, the Bankruptcy
Code does not create rights, but nerely preserves them bankruptcy
courts thus ordinarily may not permt a debtor to retain a |icense
where, under a fundanental condition of the license itself, the

debtor is not entitled toit. Cf. FAAv. @ll Air, Inc., 890 F. 2d

1255, 1261-1262 (1st Gr. 1989) (court could not, under bankruptcy
| aw, preserve rights granted by the FAA where those rights expired
by operation of |law); Muody v. Ambco Ol Co., 734 F.2d 1200, 1213

(7th Gr.) (bankruptcy |aw does not create property rights where
they woul d not otherw se exist), cert. denied, 469 U S. 982 (1984);
In re Braniff Airways, Inc., 700 F.2d 935, 941-942 (5th Cr. 1983)

(simlar); HR Rep. No. 595, supra, at 367 (the Code's property
provi sions do not "expand the debtor's rights against others nore
than they exist at the commencenent of the case"). |In this case,
any right to the licenses was, for regulatory reasons, conditioned
on respondents' making tinely paynents. Thus, so long as
respondents retain the |licenses, bankruptcy courts were wthout

authority to discharge that condition. D.H Overnyer, 35 B.R at

403 ("Any attenpt by a licensee or permt holder to use bankruptcy
proceedings to limt the discretion of the regulatory body woul d be
an attenpt to enhance the debtor's property rights, contrary to the
pur pose of the Code."). The bankruptcy court had no nore authority
to all ow respondents to retain the licenses despite failure to nmake

timely paynments than the court could void other regulatory
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provi sions of respondents' |icenses, such as the requirenment that
they actually build out a comuni cations network by the prescribed
deadl i ne.

For simlar reasons, regulatory conditions like the full and
timely paynent condition are not properly classified as "debts."
The financial nature of a condition -- particularly a regulatory
condition -- does not convert that condition into a debt. To the
contrary, the term "debt" has a specialized neaning under the
Bankr upt cy Code. It neans "liability on a claim" 11 U.S.C
101(12). A claim in turn, is defined as a "right to paynent." 11
US . C 101(5)(A). What ever rights the FCC mght have had to
paynment under FCC rules or the promssory note or security
agreenents that respondents executed, the FCC had no right to

demand paynent under the spectrum |icenses thenselves. The

licenses would cancel if the licensee failed to nmake tinely
paynment . But the FCC could not invoke the license condition to
force the license holder to nmake paynent and thereby retain the
l'i cense.
The nondi schargeability of Iicense conditions is confirmed by
anal ogy to the Bankruptcy Code's treatnent of executory contracts.
In general, a contract is "executory" if "performance renai ns due
to sone extent on both sides.” NRLB v. Bildisco, 465 U S. 513, 522
n.6 (1984). Under 11 U. S.C. 365(b), a debtor may "assune" and

thereby retain the benefits of such a contract only if it cures al
defaults and provi des "adequate assurance of future perfornance”;
otherwi se, the contract nust be "rejected,” which releases the

counterparty from performance and leaves it with a claim for
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breach. See 11 U . S.C. 365(b)(1)(O. It is well established that a
debt or cannot sinultaneously seek "di scharge” of its obligation to
make paynents under such an agreenment while retaining the benefits
t hereof ; instead, the debtor nust either assunme contractual duties
along with contractual benefits, or reject the contract in whole.
Bi I di sco, 465 U.S. at 531 ("Should the debtor * * * elect to assune
the executory contract, however, it assunes the contract cum

onere"); In re National Gypsum Co., 208 F.3d 498, 506 (5th Gr.

2000) ("[A]ln executory contract may not be assuned in part and
rejected in part. * * * \Wiere the debtor assunes an executory
contract, * * * the debtor accepts both the obligations and the

benefits of the executory contract."). Accord Inre Chicago R1. &

Pac. R R, 860 F.2d 267, 272 (7th Cr. 1988); Adventure Res., Inc.
v. Holland, 137 F.3d 786, 798 (4th Gr. 1998). |In other words, "a
debtor may not assune the favorable aspects of a contract * * * and
reject the unfavorable aspects of the sane contract."” Lee .
Schwei ker, 739 F.2d 870, 876 (3d Cr. 1984). Li kew se,
respondents' regulatory obligations cannot be elimnated -- they
are not "dischargeable" in bankruptcy -- while respondents keep the
l'i censes.

Respondents concede that, if a debtor retains benefits under
an executory agreenent, the debtor's obligations do not constitute
a "debt that is dischargeable" in bankruptcy, and Section 525 does
not apply. Br. in Qop. 17-18 & n. 8 (where bidder assunes contract,
the resulting obligation is post-petition and not "dischargeable"
in bankruptcy). Yet they offer no reason why the sane principle

does not apply here. Sinply put, to the extent respondents retain
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their licenses and the benefits provided thereby, the paynent
obligations contained in those licenses are not dischargeable.

National Gypsum 208 F.3d at 507 ("the discharge power of § 1141(d)

does not reach out to extinguish" obligations under assuned
executory contracts). Indeed, if the spectrumlicenses at issue
here were nere "contracts" and the FCC s interest nerely financia
rather than regulatory, the I|icenses unquestionably would be

"executory" within the meaning of Section 365." As a result, under

" Under FCC licenses, performances are owed by both the
licensee and the FCC. \While respondents nust obey FCC rules and
make the required paynents, the FCC nust protect respondents’
exclusive right to the spectrumand refrain from authorizing others
to use that spectrum Courts generally conclude that anal ogous
exclusive Ilicensing arrangenents made by private parties for
commerci al reasons are "executory." See, e.q., In re Select-A Seat
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respondents' own theory, the paynent obligation would not be

Corp., 625 F.2d 290, 292 (9th Cir. 1980) (software |icense
executory where |icensor was "under a continuing obligation not to
sell its software packages to other parties” and the |licensee was

obligated to make paynents); In re Janes Cable Partners, 27 F.3d
534, 537 (11th Gr. 1994) (cable franchi se agreenent).
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di schargeabl e so long as respondents retained the |icenses."

There is no reason the congressionally authorized regul atory

" For similar reasons, duties under executory contracts -- like the regulatory
payment conditions at issue here -- are not "debts" where the contracts remain in force. To
the contrary, no "claim" arises unless and until the debtor "rejects" such a contract,
surrendering all rights thereunder. See National Gypsum, 208 F.3d at 508; Consolidated
Gas, Elec. Light & Power Co. v. United Rys. & Elec. Co., 85 F.2d 799, 804 (4th Cir. 1936)
(claim under "executory contract does not arise * * * until the contract has been rejected").
Accord Wainer v. A.J. Equities, Ltd., 984 F.2d 679, 685 (5th Cir. 1993); Federal's, Inc. v.
Edmonton Inv. Co., 555 F.3d 577, 581. And, "[a]bsent a claim, there can be no liability on a
claim and, thus, no debt." Wainer, 984 F.2d at 685. See pp. - , supra. See also
Countryman, Executory Contracts in Bankruptcy, 58 Minn. L. Rev. 479, 561-562 (courts
generally conclude that "nonaction," i.e., failure to assume or reject executory contract,
"means nondischargeability").
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conditions in FCC licenses should be any nore dischargeable in
bankruptcy than such contractual obligations. To the contrary,
given the critical regulatory role those conditions serve in the
Iicense allocation schene Congress established in 47 U S. C 309(j),

their non-dischargeability should follow a fortiori. Any ot her

understanding would convert Section 525 from a prohibition on
di scri m nati on agai nst bankrupts into authorization for uniquely
favorable treatnment of debtors, allowing themto retain |icenses
wi thout neeting the regulatory conditions of entitlenment. The Code
does not allow debtors to retain regulatory licenses while
di scharging regul atory obligations any nore than it allows themto

retain the benefits of executory contracts free fromtheir burdens.

C. Utinmately, the claim that the paynent condition of
respondents’' |icenses is subject to "discharge" even as respondents
hold the Ilicenses is another nmanifestation of respondents’

persistent efforts to retain licenses on terns and conditions ot her
t han those established by Congress and the FCC. Respondents were
initially awarded the |icenses over other applicants based on their
promise to pay $4.7 billion. Before serving a single custonmer or
maki ng an installnment paynment, respondents filed for bankruptcy,
| abel ed their bid obligations "constructively fraudulent,” and

urged the bankruptcy court to permt themto retain the |licenses

for $1.06 billion -- less than one-fourth of their original bid,
and approximately 8 percent of the nore-than $15 billion at which
the spectrum was valued in a later re-auction. Respondent s,

nor eover, actually obtained a bankruptcy court order permtting

them to do so. Pet. App. 254a, 272a. Only after the Second
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Circuit rebuffed that effort and held that respondents could not
retain their licenses without all neeting regulatory |icense
conditions did respondents becone willing to nmake paynent in full.

Despite that newfound w llingness, respondents continue to
argue that the tinmely paynment condition of their licenses is not
enf or ceabl e because the required paynents are "di schargeabl e" under
bankruptcy law. But, for the sanme reason respondents cannot retain
their licenses for less than the full bid anmount in contravention
of 47 U S C 309(j), the FCCs rules, and the terns of their
| i censes, respondents' paynent obligations under their |icenses are
not "debt[s]" that are "dischargeable” in bankruptcy. Instead, so
| ong as respondents retain the |licenses, they remain subject to the
regul atory license conditions thereof -- regulatory conditions that
a bankruptcy court may not discharge or excise fromthe |icenses.

2. The Licenses Did Not Cancel "Solely Because" O Non-

Paynent OF A Debt. The court of appeals' reliance on Section

525(a) was m staken for another, related reason. Section 525(a)
prohi bits the revocation (or refusal to issue) a license "solely
because"” a debtor in bankruptcy proceedings has not paid a debt
that is dischargeabl e under the Bankruptcy Code. |f the revocation
is based on a regulatory condition that does not discrimnate
agai nst bankrupts and has a regul atory purpose distinct fromthe
nmere fact that a debt remained unpaid, it is not proscribed. 4

Collier, supra, Y 525.02, at 525-5.

a. Here, respondents' I|icenses did not cancel "solely
because" respondents had failed to pay a "debt." Pet. App. 4ba.

To the contrary, respondents' |icenses cancel ed because respondents
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failed to conmply with a regulatory condition set well before
respondents entered bankruptcy and that did not discrimnate
against them for entering bankruptcy. The condition required
timely and full paynent without regard to a |licensee's relationship
to the bankruptcy courts. A licensee in bankruptcy that has nmade
or makes full and tinely paynent (and neets all other regulatory
conditions) keeps its license, while a licensee that fails to
render paynment loses its license even if not in bankruptcy.
Moreover, this is not a case where the license condition and
the governnent's insistence thereon is notivated solely or even
primarily by fiscal concerns or hostility to the bankruptcy | aws.
To the contrary, the FCC enforces the full and tinely paynent
condition for regulatory reasons. The purpose of the auctions was
to select a single applicant, to the exclusion of all others, to
use particular spectrumto serve the public. The bids were sought
not for the purpose of inproving the governnent's financial
posture, but rather because the bids, although expressed in
financial terns, are the neans by which the Conm ssion ensures that
the prospective licensee will best enploy the licenses in the
public interest. Pet. App. 235a. Because the bidis the centra
regul atory mechanism used to identify the "best" |icensee from
anong conpeting applicants, the bidder’'s failure to nake paynment in
atinely fashion is fatal to its inplicit representation that it is
the "best" of the potential |licensees. The failure to fulfill the
winning bid obligations in a tinmely fashion thus has "nore than
financial inplications,” id. at 234a; it signifies that the

bidder's representation that it was willing and able to pay nore



52

than the other bidders does not hold true, and thus that the basis
on which the FCC decided to issue the |license does not hold true
either, ibid.

Mor eover, as the Conm ssion has explained, "[t]ineliness of
such paynments is a necessary indication * * * that the w nning
bidder is financially able to neet its obligations on the |icense

and intends to use the |icense for the provision of services to the

public.” Southern Communications, 12 FCC Rcd 1532, § 6; accord
Longstreet Conmuni cations, 12 FCC Rcd 1549, f 6. Consequently, the

Comm ssion's paynent deadlines "provide an '"early warning' that a
wi nni ng bi dder unable to conply with the paynent deadlines nmay be

financially unable to neet its obligation to provide service to the

public.” Mountain Solutions, 197 F.3d at 518. Finally, the
i cense condition ensures that spectrum can be quickly re-auctioned
and is not left fallow for years on end in contravention of 47
US.C 309(j)(3)(A). For those reasons, cancellation did not occur
"sol ely because" of respondents' failure to pay a "debt" that is
"di schar geabl e. " It occurred principally because respondents'
breach of a fundanmental condition of |icensure fatally underm ned
the claim that respondents are the best applicant to hold the
licenses -- just as it would if respondents failed to nmeet buil d-
out requirenments or violated other material |icense conditions.
The FCC thus has repeatedly declined to waive the tinmely paynment
condi tion, even though that m ght have been contrary to the FCC s
own pecuniary interests. See, e.qg., 13 FCC Rcd 22,071 (1998); 15
FCC Rcd 25,113 (2000).

b. The court of appeals did not dispute that the FCC had a
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valid, non-financial regulatory notive for allow ng respondents’
licenses to cancel. See Pet. App. 45a. The court of appeals,
however, rejected reliance on the FCC s regul atory purpose because,
in its view, notive is irrelevant; Section 525(a) applies, the
court stated, whenever failure to nake tinmely paynent is the "sol e"
and "reflexive" trigger for license cancellation. Ibid. That
reasoning is incorrect. First, the phrase "solely because" is
properly read as referring to the agency's purpose or notive
Section 525, it nust be recalled, is a prohibition on
discrimnation. In that context, the phrase "solely because" is
nost sensibly read as referring to the purpose or reason for the

Act. See Webster's Third New International Dictionary 194 (1976)

(defining "because" as "for the reason that"). Second, the
respondents' licenses did not, in fact, cancel "reflexively." The
FCC conducted a |l engthy proceeding to investigate the difficulties
encountered by C-Block I|icensees such as respondents, and to
determ ne whether the public interest would be served by excusing
them from the paynment conditions of their 1licenses. In re

Amrendnent of the Conmission’'s Rules Reqgardi ng Install nent Paynment

Financing for PCS Licensees, 12 FCC Rcd 16,436, T 11 (1997).

During that proceeding, the FCC tenporarily suspended paynent
obligations for CBlock and F-Block |icensees -- which prevented
automatic cancellation -- and adopted several options designed to
aid such licensees. See 13 FCC Rcd 8345, 1 11-15; 14 FCC Rcd 6571
(1999). However, the FCC ultimately declined "to adopt proposals
that result in a dramatic forgiveness" of the bid obligations,

because to do so "would be very unfair to other bidders, and would
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gravely undermne the credibility and integrity of [the auction]
rules.” 12 FCC Rcd 16,436, at T 19. The FCC agai n consi dered the
effect on auction integrity and the public interest when
respondents sought reconsideration of the cancellation of their
| i censes. Pet. App. 79a-83a. And the FCC again concluded that
“"the public interest in maintaining the integrity of the |icense
process through auctions, the need to ensure that |icenses are
all ocated to those licensees that are best qualified to hold them

and" the need to "further conpetition" precluded it fromrelieving

respondents of the tinmely paynent |icense condition. 1d. at 80a.
Mani festly, therefore, license cancellation did not occur "solely
because" respondents failed to pay. It occurred because of that

failure plus the FCC s repeated regulatory determ nations that
al | owi ng respondents to retain their licenses -- despite failure to
nmeet the fundanmental condition that enabled them to obtain the
licenses over all other applicants in the first instance -- would
be contrary to the public interest the Comrission is statutorily
required to pursue.

The court of appeals' reasoning also conflates regul atory
license conditions (enbodied in the spectrum licenses), and a
licensee's financial obligations (enbodied in prom ssory notes,
ot her financial docunents, and certain FCC regul ations). The
licenses establish full and tinmely paynent as a regulatory
condition, and that |icense condition exists only so long as the
licensee retains the license. |In this case, noreover, respondents
are not objecting to an FCC effort to secure paynent, but rather to

the FCC s refusal, on regulatory grounds, to allow respondents to
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retain the licenses even though respondents have now deci ded they
are willing to pay. The Commission's decision to enforce the
tinmely paynent |license condition is thus a regul atory decision, not
a neans of collecting past-due suns. It is the neans by which the
FCC ensures that each license is awarded to the applicant that wll
best use the spectrum in the public interest. Consequent |y,
respondents' licenses did not cancel "solely because"” they failed
to pay a debt. The |icenses canceled primarily because, under the
system of |icense allocation established by Congress in Section
309(j) and inplemented by the FCC, respondents had proved
t henmsel ves not to be the entities best able to use the spectrumin
the public interest.

3. The D.C. Grcuit's Contrary Construction OF Section 525

Is Inconsistent Wth Its Hi story And Purpose. As Section 525's

title -- "Protection against discrimnatory treatnment” -- and its
origins inthis Court's Perez decision denonstrate, Section 525 is
primarily concerned with "discrimnation" against bankrupts that
i nappropriately interferes with the fresh-start policy of the

Bankruptcy Code. See Al nendarez-Torres v. United States, 523 U S

224, 234 (1998) (heading of statutory provision permssible aid to
construction). Section 525 thus "does not prohibit consideration
of other factors, such as future financial responsibility or
ability, and does not prohibit inposition of requirenments such as
net capital rules, if applied nondiscrimnatorily.” S. Rep. No.
989, supra, at 81. Likew se, "where the causes of a bankruptcy are
intimately connected with the license * * * an exam nation into the

ci rcunst ances surroundi ng the bankruptcy will permt governnental
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units to pursue appropriate regulatory policies and take
appropriate action w thout running afoul of bankruptcy policy."
H R Rep. No. 595, supra, at 165. Thus, where an agency nerely
enforces a nondiscrimnatory financial requirenent -- one that is
appl i cabl e whether or not a party has filed for bankruptcy -- such
as requiring "financial responsibility in a particular |icensing

process,"” Section 525(a) "is not applicable.” 4 Collier, supra,

1 525.02, at 525-5.

The FCC s tinely paynent requirement serves just such a

purpose. As explained above, the "tineliness" of paynent "is a

necessary indication * * * that the winning bidder is financially
able to * * * and intends to use the license for the provision of

services to the public," Southern Comruni cations, 12 FCC Rcd 1532,

1 6, and the breach "provide[s] an '"early warning' that a w nning
bidder * * * may be financially unable to neet its obligation to

provide service to the public,” Muntain Solutions, 197 F.3d at

518. The FCC, noreover, |ooked specifically at the circunmstances
of the C Block bidders and respondents and determ ned that, under
the public interest standard, respondents should not be permtted

to retain the licenses without neeting all regulatory conditions.

Pp. __-__, supra.

To prohibit lIicense cancellation under such circunstances is
i nconsistent wth Section 525's purpose, which is to bar
discrimnation that mght prevent debtors from rehabilitating
t hensel ves. Section 525 ensures that an enterprise (or individual)

that otherw se satisfies all regulatory requirenents for a business
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or professional |license may continue, in conpetition with or on the
same terns as all others, to conduct that business notw thstandi ng
failure to pay a debt. For exanple, in Perez itself, this Court
held that a State cannot refuse to issue a driver's license until a
debtor satisfies a tort judgnment. Section 525, however, does not
purport to force an agency to give an exclusive license to a
business that fails to neet the key regulatory requirenment for
maintaining the |license, nuch |ess guarantee that business
exclusive rights under a regulatory schene where conpeting

applicants will better serve the public interest. D.H Overnyer,

35 B.R at 404 (bankruptcy |aw does not permt courts to use their
powers "to force a licensing agency" like the FCC "to prefer one

applicant over the other"); cf. Duffy v. Dollison, 734 F.2d 265,

273 (6th Cr. 1984) ("W do not believe that section 525 was
intended by Congress to afford debtors in bankruptcy such
preferential treatment."). To the contrary, "it was never the
intention of" Congress "to interfere with legitimte regulatory
obj ectives." 123 Cong. Rec. 35,673 (1977) (Statenent of Rep.
Bulter). Yet that is precisely the effect Section 525(a) would
have under the D.C. Circuit's decision. Respondents' w nning bid
and undertaking to pay on tine was the principal basis for awarding
it the licenses over other applicants. By holding that respondent
may retain the license to the exclusion of others despite
respondents' failure to neet that critical condition, the D C
Circuit's decision would convert Section 525 from a bar on

di scrimnation against debtors into a rule requiring discrimnation
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in their favor.™

Utimately, the D.C. Crcuit rejected the FCC s construction
as "a request for a regulatory purpose exception" that does not
appear in the statute. Pet. App. 43a-44a. But far fromrejecting
an effort to rely on an exception Congress never enacted, the court
of appeals ended up ignoring the limts Congress actually adopted.
Section 525 prohibits only those license revocations that occur
"solely because of" the debtor’'s failure to pay a "debt that is
di schargeabl e" in bankruptcy. As expl ained above (pp. __ -,

supra), those limts on Section 525's scope ensure that it does not

interfere with FCC regul atory requirenents in the public interest -

12

In fact, the D.C. Circuit's decision would inpede Section
525's fresh-start policy. |[If yet-unpaid |icense fees are treated
as potentially dischargeable debts, and governnents cannot deny
licenses for failure to pay such debts, then governnments will think
twi ce before permtting such fees to be paid on a periodic basis.
Al t hough the requirenent of up-front paynment will not trouble the
wel | -heeled, it hardly furthers the Code's interest in ensuring a
fresh start.
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- because the FCC license conditions do not thenselves create
"debts" that are "dischargeable” while the licenses remain in
force, and cancellation for failure to neet those conditions does
not occur "solely because" of a failure to pay such a debt.
Consequent|ly, Congress’s failure to include an express "regul atory
exception” was not an expression of intent to supersede the FCC s
regul atory authority or to displace the Ilicense allocation
mechani sm established in 47 U S C  309(j). It represents
Congress's understandi ng that such an exception was, in |light of
the "solely because” and "dischargeable debt" requirenents,

unnecessary.

B. The D.C. Grcuit's Decision Dstorts the Structure of the
Bankr upt cy Code

The D.C. Grcuit’s construction of Section 525 al so places
that provision at odds with the structure of the Bankruptcy Code as
a whol e, which evidences Congress's intent to avoid interference
with regul atory agency authority.

1. The Bankruptcy Code specifically addresses the
rel ati onship between regulatory action and debtor interests in
Section 362, which governs the automatic stay. Section 362(b)(4)
generally exenpts regulatory action from bankruptcy-related
interference by providing that the automatic stay of proceedings
upon the filing of a bankruptcy petition does not apply to "the
commencenent or continuation of an action or proceeding by a
governnmental unit * * * to enforce such governnental unit's * * *
police and regulatory power." 11 U S.C. 362(b)(4). This Court
t hus has repeatedly recogni zed that the Bankruptcy Code shoul d not
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be construed to prevent the governnment from pursuing its non-
creditor, regulatory interests. See, e.qg., Board of Governors v.

Mlorp Fin., Inc., 502 U S 32, 40 (1991); Mdlantic Nat'| Bank v.

New Jersey Dep't of Envtl. Prot., 474 U S. 494, 507 (1986).

In MCorp, for exanple, the Court rejected the claim that
bankruptcy courts "have the authority to exam ne the |legitinmacy of"
an agency's actions "and to enjoin those actions.” 502 U S. at 40.

As the Court explained, reading the Bankruptcy Code to "require
bankruptcy courts to scrutinize the validity of every
adm nistrative or enforcenent action brought against a bankrupt
entity" would be "problematic, both because it conflicts with the
broad di scretion Congress has expressly granted many adm ni strative
entities and because it is inconsistent with the limted authority
Congress has vested in bankruptcy courts.” |bid.

Here, the Second GCircuit properly held that |I|icense
cancellation falls within the regulatory exenption provided by
Section 362(b)(4), finding it "[u] ndoubtabl[e]" that "the FCCis a
governmental unit that is seeking 'to enforce' its 'regulatory
power.'" Pet. App. 125a. The D.C. Circuit correctly considered
itself bound by that ruling. 1d. at 34a-35a. As a result, under
Section 362, the FCC was permtted to enforce the regulatory
cancel l ation condition of respondents' licenses. There is sinply
no reason to construe Section 525(a) as precluding precisely the
sort of regulatory action that Section 362(b)(4) authorizes.

The D.C. Circuit's contrary reading of Section 525 -- under
whi ch l'i cense condi ti ons constitute "debt s" t hat are

"di schargeable” in bankruptcy while the licensee retains the
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licenses -- also invites precisely the sort of bankruptcy court
intrusion on agency authority this Court found "problematic" in
MCor p. Here, for exanple, the bankruptcy court was of the view
that it had authority to "di scharge" the paynent condition of FCC
licenses while ordering that respondents retain the licenses. It
therefore engaged in its own de novo weighing of the policy
interests under the Comunications Act and concluded that
permtting respondents to retain the licenses -- initially for a
fraction of the full bid amunt -- would serve the "public
interest” and the policies enbodied in 47 US. C  309(j),
notw t hstanding the FCC s contrary conclusion. See Pet. App. 286a-

288a; i1d. at 267a (bankruptcy court "spent three pages of its
opinion delineating how its chosen renedy would fulfill the
obj ectives of the Bankruptcy Code and 8 309(j)."). See also id. at
167a. O her bankruptcy courts have done |ikew se. See United
States v. GN PCS 1, No. 00-1621, Pet. App. at 95a-96a, cert.
denied, 533 U. S. 964 (2000). The public interest determ nation

however, is for the FCC, not a bankruptcy court, to nake.
Bankruptcy ~courts, noreover, are ill-suited to nmake such
determnations.” Anong other things, they may be institutionally

predi sposed to favor the interests of rehabilitating the debtor and

13

For exanple, the bankruptcy court suggested that, if the
i censes were re-auctioned, the bidding would only be a fraction of
the $4.7 billion respondents belatedly offered to pay. Pet. App.
166a-167a; id. at 287a. That prediction turned out to be grossly
i naccurate; the bidding exceeded $15 billion. Such an error
underscores the risks of permtting bankruptcy courts to replace
the license allocation nmechani smestablished by Congress in Section
309(j) with their ad hoc determ nations.
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protecting creditors over the broader public interest the
Conmmuni cations Act is designed to serve. See, e.qg., Pet. App. 195a
("What regulatory principle or public interest does the FCC i nvoke
to outweigh the investnment in these debtors of over $1 billion in
debt and equity?"); see also id. at 120a.™

2. The D.C Crcuit did not dispute that ||icense
cancellation is "regulatory action" exenpted from the automatic
stay under Section 362(b)(4). Nonetheless, that court suggested
that cancellation of the |icenses mght constitute an effort to
"enforce" a "lien against property of the estate"” in violation of

11 U.S.C. 362(a)(4) and (5). The regulatory exception contained in

14

It would appear to follow fromthe D.C. CGrcuit’s decision
t hat Section 525 would prevent a State fromcollecting fees for a
variety of renewable state licenses. It is troubling to inagine
the interference wth regulatory purposes, not to nention
principles of federalism that would flow froma bankruptcy court's
eval uation of the proper fee for such licenses and determ nation
that a neutral state Ilicense fee constitutes a fraudul ent
conveyance.
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Section 362(b)(4), the D.C. Crcuit held, does not apply to those
provisions. See Pet. App. 40a-4la; 11 U S. C. 362(b)(4) (specifying
that regul atory exception applies only to stays under "paragraph
(D, (2), (3), or (6) of subsection (a)").

The court of appeals erred in attaching significance to the
fact that the FCC, in addition to its traditional regulatory
powers, also had liens on respondents' licenses. See Pet. App
39a-40a; id. at 125a n.7. Even if the automatic stay prevents the
FCC from requiring paynment based on the liens on the |icenses,® the
full and tinely paynent condition of the licenses thenselves
nonet hel ess retains its character as a regulatory condition. And
because that condition is regulatory, it is excepted from the
automatic stay by 11 U S. C. 362(b), as the Second Crcuit expressly
hel d. See Pet. App. 125a (Because the "FCC is a governnental unit

that is seeking 'to enforce' its 'regulatory power,'" its

15

It is far fromclear that the automatic stay applies at all.
The automatic stay applies only to actions directed at "property"
of the estate or the debtor. 11 U.S.C. 362(a)(4) and (a)(5).
Under the Conmmunications Act, no |icensee can assert that it has a
"property" interest in spectrum as against the FCC The
Communi cations Act makes it clear that “no person is to have
anything in the nature of a property right as a result of the

granting of a license." FECC v. Sanders Bros. Radio Station, 309
U S. 470, 475 (1940). The statute "provide[s] for the use of
[ radi o] channels, but not the ownership thereof.” 47 U S. C 301.

See also 47 U S.C 309(j)(6)(D) (conpetitive bidding does not
convey additional rights to licensees). See also E.L. Crowder v.
ECC, 399 F.2d 569, 571 (D.C. Gr. 1968) ("[A] broadcast frequency
is not a honestead which * * * belongs to the settler for whatever
uses he desires. Rather, it belongs to the public, who through the
Conmi ssion, award its use to a licensee to operate consistent with
the public interest.”). Watever rights respondents had by reason
of the licenses as against third parties, their rights in the
i censes vis-a-vis the FCC were linited by the ternms and conditions
under which the licenses were granted, including the full and
tinmely paynent requirenent. Gov't Pet. 28 n.10.
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enforcenent of paynment condition is exenpt from the autonmatic
stay); see also id. at 33a-35a.
The decision below never explained why the Conm ssion's

decision to create a lien interest in the licenses in addition to

its regulatory powers coul d sonmehow deprive the FCC of authority to
exercise its regulatory powers. Nor could it. The existence of
liens did not and could not dimnish the scope of the Comm ssion’s
regul atory authority. To the contrary, the notes and security
agreenents by their own terns nake clear that they do not
substitute for, but instead supplenent, the regulatory power
enbodied in the admnistrative rules and |icense conditions. Pet.
App. 403a-404a.

C. The D.C. Circuit's Decision Inappropriately Places

Section 525 In Conflict Wth the Communications Act

The D.C. Circuit's decision not only fails to conport with
ordi nary bankruptcy law principles, but is also irreconcilable with
t he mar ket - based auction allocati on nechani sm Congress establi shed
in Section 309(j).

1. Under the D.C. Circuit’'s decision, the effect of a
bankrupt |licensee's failure to neet a fundanental regulatory
condition in a radio spectrumlicense is not determ ned under rules
established by the FCC in pursuit of the public interest. Instead,
that failure beconmes a matter of bankruptcy |aw designed to
regul ate debtor-creditor relations, divorced fromthe specific and
uni que public interest concerns of the Comunications Act and the
FCC s expertise. Nothing in either the Comruni cations Act or the

Bankruptcy Code supports, nmuch |ess conpels, that dramatic



65

di spl acenent of FCC authority in this area. To the contrary, when
Congress established auctions as a nmechani smfor issuing spectrum
licenses, it provided that "[nJothing * * * in the use of

conpetitive bidding, shall dimnish the authority of the [FCC

under other provisions of this chapter to requlate or reclaim

spectrumlicenses.” 47 U.S.C. 309(j)(6)(C (enphasis added). And
Congress further provided that the FCC s use of auctions under
Section 309(j) my not “be construed to convey any rights,

i ncludi ng any expectation of renewal of a license, that differ from
the rights that apply to other licenses within the sanme service
that were not issued pursuant to [conpetitive bidding]." 47 US.C

309(j)(6)(D). See also 47 U.S.C. 301 ("[NNo [ FCC spectrun] license
shall be construed to create any right, beyond the terns,

conditions, and periods of the license."). Congress thus made clear
that conpetitive bidding "alters only the |licensing process, and
has no effect on the requirenents, obligations or privileges of the
license holders.” H R Rep. No. 111, supra, at 258.

Yet, wunder the D.C. Crcuit's construction, the use of
conpetitive bidding would elimnate the FCCs right to reclaim
licenses for failure to neet fundanental |icense conditions
specifically because the auction mechanismwas used, i.e., because
the regulatory decision to issue the licenses necessarily had a
financial conponent. In light of Congress’s decision to use a
mar ket - based system for allocating spectrum that represents a
significant intrusion on the FCC s ability “to reclaimlicenses,”
in derogation of 47 U S.C. 309(j)(6)(C. Mreover, under the D.C

Circuit’'s decision, the use of conpetitive bidding effectively
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woul d convey additional rights to defaulting bidders -- a right to
retain licenses in bankruptcy despite failure to neet |icense
conditions -- that, but for the use of conpetitive bidding and

i nvocation of bankruptcy-court protection, would not exist. That
result conflicts not only with the express conmand of Section
309(j)(6) (D), but with basic principles of bankruptcy law. See pp
__ -, supra (bankruptcy code does not enhance a debtor's property
rights).

2. The D.C. Circuit dismssed the conflict between its
ruling and Section 309(j) on the ground that "nothing in the Act
required the Conm ssion to choose” to permt w nning bidders to pay
in installnents. Pet. App. 49a-50a. But Congress specifically
directed the FCC to "consider alternative paynent schedul es and
met hods of calculation, including lunp suns or guaranteed
instal l ment paynents” to pronote small business participation. 47
US C 309(j)(4)(A). See also HR No. 213, 103d Cong., 1st Sess.
482 (1993) ("The Conmission is required to consider alternative
paynent schedul es and nethods of calculation, including initia
| unp suns, installnment or royalty paynents."). The D.C. Grcuit’s
deci sion woul d effectively render those congressionally sanctioned
nmeans inconsistent with achi evenent of the statute's ends.

The D.C. Grcuit's reasoning, noreover, strikes not nerely at
install nent paynents but at the core of the auction regine.
Section 525 states that a governnental agency may not "revoke" or
"suspend” a license solely for nonpaynment of a debt dischargeable
in bankruptcy. But it also states that an agency may not "deny" a

license solely for nonpaynent of such a debt. 11 U S C 525(a).
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Section 525 thus draws no textual distinction between cancell ation
for nonconpliance with an installnment paynent plan and denial of a
license for failure to satisfy a pre-licensing paynent requirenent,
i.e., failure to conme up with the bid price in the first instance.
A nore destructive threat to the Comm ssion’s auction process is
difficult to inmagine. It would not nerely enbroil licenses in
protracted bankruptcy-related Ilitigation, severely underm ning

Congress’s goal of rapid deploynment "w thout admnistrative or

judicial delays." 47 U S.C 309(j)(3)(A. It wuld also render
suspect the regulatory condition that is nobst «central in
identifying the applicant that will best use a license in the

public interest. Under the auction nechanism it is the w nning
bidder's willingness and ability to pay the nost for the |icense
that identifies it as the party that will best use the spectrumin
the public interest. Yet, under the D.C. Grcuit's decision, that
condition would be virtually unenforceabl e.

The court of appeal s suggested that the Conm ssion could have
"made license grants conditional on periodic checks of financial
heal th, a nore extensive credit check, or sone other evidence that
Wi nni ng bidders were capable of using their licenses in the public
interest." Pet. App. 50a. But the auction process was established
to identify the best user of scarce spectrum not nerely one that
nmeets marginal qualifications. |f the bidder cannot neet its bid
obligation, the market-based conclusion that it is the best user of
the spectrumis fatally undermned. It was, noreover, precisely to
avoid the need for subjective inquiries into whether the bidder is

nore or less qualified than others —w th attendant uncertainty and
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del ays — that Congress replaced conparative hearings with the
auction mechanism See H R Rep. No. 111, supra, at 248, H R Rep.
No. 19, supra, at 16 (conparative hearings "costly, time-consum ng,

and provide little basis fromwhich to choose |icensees"); pp. -

__, supra.
CONCLUSI ON
The judgnent of the court of appeals should be reversed.

Respectful ly subm tted.

PAUL D. CLEMENT *
Acting Solicitor General

LAWRENCE G. WALLACE

JOHN A. ROGOVI N
Acti ng General Counsel

DANI EL M  ARMSTRONG
JOEL MARCUS
Counsel
Federal Communi cati ons
Conmi ssi on

MAY 2002

"The Solicitor General

Deputy Solicitor General

JEFFREY A. LAMKEN
Assistant to the Solicitor

Gener al_

W LLI AM KANTER
JACOB M LEW S

Att or neys

is disqualified in this case.



