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The Federal Communications Commission (FCC) is an independent regulatory agency.
  It was established by the Communications Act of 1934 and is charged with regulating interstate and international communications by radio, television, wire, satellite and cable.  It is directed by five Commissioners confirmed by the United States Senate.  The President designates one of the Commissioners as Chairman, who acts as the chief executive officer of the agency.  The FCC is organized by function into seven operating Bureaus and ten Staff Offices.  Implementation of the Freedom of Information Act (FOIA) is the responsibility of all FCC components, as FOIA requests are processed by the Bureau or Office that is the custodian of the records sought.  


The FCC’s FOIA program is successfully applying a presumption of openness through an effective system for responding to FOIA requests.  In addition, the FCC is committed to increasing openness and transparency and to becoming a model of excellence in government.  The Commission has taken substantial steps to make itself a more open and transparent organization.  It has put in place mechanisms to allow citizens, the communications industry, and other constituents to learn about the FCC and foster new levels of public participation.  Access to agency records will be further improved through, among other measures, the planned upgrade of the FCC’s website to improve navigation, search capabilities, and accessibility of information.  
I. 
Steps Taken to Apply the Presumption of Openness
The guiding principle underlying the President's FOIA Memorandum and the Attorney General's FOIA Guidelines is the presumption of openness.

1. Describe below the steps your agency has taken to ensure that that 
presumption is being applied to all decisions involving the FOIA. This section 
should include a discussion of the range of steps taken by your agency to 
apply this presumption, from publicizing the President's FOIA 
Memorandum and Attorney General’s FOIA Guidelines and providing 
training on them, to implementing the presumption in response to FOIA 
requests and administrative appeals, with examples or statistics illustrating 
your agency’s action in making discretionary releases of records or partial 
releases when full disclosure is not possible.

The FCC has taken several important steps to ensure that the presumption of openness set forth in the President’s FOIA Memorandum and the Attorney General’s FOIA Guidelines is being applied to the Commission’s records.  

· The President’s FOIA Memorandum, the Attorney General’s FOIA Guidelines, and the Department of Justice Office of Information Policy guidance have been distributed to all staff involved in processing FOIA requests throughout the FCC.  

· The Office of General Counsel provided an agency-wide seminar concerning the presumption of openness embodied in the President’s FOIA and Open Government Memoranda, the Attorney General’s FOIA Memorandum, and the Department of Justice Office of Information Policy’s FOIA Guidance.
· The Office of General Counsel posted entries to the FCC’s publicly available blog <http://reboot.fcc.gov/blog?authorId=108203> concerning the Commission’s dedication to the principles of openness in processing FOIA requests.  
· The FCC strives to make discretionary releases of records or partial releases when full disclosure is not possible.  The Bureaus and Offices closely review all records located in response to a FOIA request to determine if the records contain any factual portions and if so, release such portions.  In addition, records are reviewed to redact any personally private information, consistent with FOIA Exemptions 6 and 7(C), 5 U.S.C. § 552(b)(6) and (7)(C), and confidential commercial information, consistent with FOIA Exemption 4, 5 U.S.C. § 552(b)(4) and the Trade Secrets Act, 18 U.S.C. § 1905.  We have little discretion to release such records.  In cases involving the deliberative process privilege of FOIA Exemption 5, 5 U.S.C. § 552(b)(5), the FCC only withholds records that upon close review would foreseeably harm the agency’s deliberative process.  Our use of FOIA Exemption 5 to withhold records as reported in our FOIA Annual Reports for FY 2008 and FY 2009 decreased by over 52 percent, from 48 to 23 instances.  Also, as a result of this careful review, the FCC makes partial grants in at least six times as many cases as it makes full denials.  See Table 1 below.  
· During FY 2009, the Commission issued 14 decisions disposing of 30 FOIA applications for review (appeals), substantially reducing the Commission’s backlog.  In each instance where the Commission determined that records could be withheld from release under an applicable FOIA exemption, the Commission examined whether any portions of the records could be segregated and released, and whether as a matter of discretion the records should be released.
2. Report whether your agency shows an increase in the number of 

requests where records have been released in full or where records have been 
released in part when compared with those numbers in the previous year’s 
Annual FOIA Report.

In the past two fiscal years, the FCC experienced a small but significant decline in the absolute number of FOIA requests it has received and we project a decline for FY 2010.  (At the current rate of filings we project 616 requests this fiscal year.)  We believe this is due to two reasons.  First, the FCC has greatly increased the amount of material available on its website (as described in Section III, infra).  Second, during FY 2009 the FCC revised its FOIA rules to implement the Openness Promotes Effectiveness in our National Government Act of 2007, which amended the FOIA to promote accessibility, openness, and accountability.  Our amended FOIA rules include an update of the sections listing the routinely available records accessible without filing a FOIA request (47 C.F.R. §§ 0.453 and 0.455).  Our FOIA rules now clearly reflect the vast array of FCC records available to the public (many on the agency’s website) without having to resort to filing a FOIA request.  

Apparently as a result, there has been a decline in the number of FOIA requests, and a higher percentage of those requests we do receive are for records that include confidential commercial information normally protected by FOIA Exemption 4, personally private information normally protected by FOIA Exemptions 6 and 7(C), and law enforcement records normally withheld (at least in part) under FOIA Exemption 7(A).  These requests necessitate redaction of exempt portions of the records and hence partial denials of the requests or in rare cases full denial.  The chart immediately below sets forth the FCC’s statistics for FY 2008, FY 2009 and FY 2010 (through March 1, 2010) on full and partial grants of FOIA requests addressed on the merits.  We believe these results reflect the increased availability of materials without the need to file a FOIA request, and the need for redaction of portions of records pursuant to various FOIA exemptions. 
	Table 1.

	Responses to Initial FOIA Requests1

	
	FY 2008
	FY 2009
	FY 2010

(processed 

through 
March 1, 2010)

	Total Number Of FOIA Requests Received
	730
	659
	214

	Number of FOIA Requests Disposed of

for Other Reasons (e.g., request withdrawn, no records, not FCC records, fee issues)
	265
	304
	110

	Number of FOIA Requests Addressed on the Merits
	465
	355
	104

	Number of FOIA Requests Fully Granted
	201
	43.2%
	207
	58.3%
	55
	52.9%

	Number of FOIA Requests Granted in Part
	255
	54.8%
	127
	35.9%
	44
	42.3%

	Total FOIA Requests Granted in Full 

or in Part
	457
	98.3%
	334
	94.2%
	99
	95.2%

	Number of FOIA Requests Denied in Full
	9
	1.7%
	21
	5.8%
	5
	4.8%


1 Percentages are based on decisions on the merits (i.e., those granted or denied in whole or in part).
II.  
Steps Taken to Ensure that Your Agency has an Effective System for 
Responding to Requests
As the Attorney General emphasized in his FOIA Guidelines, “[a]pplication of the proper disclosure standard is only one part of ensuring transparency. Open government requires not just a presumption of disclosure, but also an effective system for responding to FOIA requests.” Describe here the steps your agency has taken to ensure that your system for responding to requests is effective and efficient. This section should include a discussion of how your agency has addressed the key roles played by the broad spectrum of agency personnel who work with FOIA professionals in responding to requests, including, in particular, steps taken to ensure that FOIA professionals have sufficient IT support.

The Commission has an efficient, streamlined system for responding to FOIA requests it receives.  As a result, the FCC responds to the vast majority of FOIA requests it receives within the statutory 20 working day period (or within the additional 10 working day extension permitted by the FOIA).  To the extent the FCC has taken longer than the statutory time frames, the additional time generally has been necessary to resolve fee issues or confidentiality issues.  In addition, resolution of the Commission’s two oldest outstanding FOIA requests awaits the results of litigation.
	Table 2.

	Response Time for FCC Initial FOIA Requests

	
	FY 2008
	FY 2009
	FY 2010
(through 

March 1, 2010)

	Median
	19
	20
	11

	Average
	21.07
	32.62
	12.73

	Lowest
	<1
	1
	<1

	Highest
	123
	492
	85



The FOIA Public Liaison and the FOIA Requester Service Center are located in the Performance and Evaluation and Records Management (PERM) of the Office of the Managing Director.  This staff handles the day-to-day management of the FCC’s FOIA program.  The General Counsel serves as the Chief FOIA Officer and is responsible for overseeing the overall FOIA program at the FCC.  The Office of General Counsel is also responsible for preparing the administrative appeals of initial FOIA decisions for consideration by the full Commission.  


All FOIA requests are received and processed through the FOIA Requester Service Center.  The Center notifies the FOIA requester of the tracking number and due date for a response to the request.  The FOIA Requester Service Center assigns the request to the operating Bureau or Office of the Commission that is the custodian of the requested records for processing, and transmits the FOIA request electronically to the assigned Bureau or Office.  Incoming FOIA requests are also posted on the agency’s Intranet for easy access by staff.  Where multiple Bureaus and Offices are likely to have responsive records, the FOIA Requester Service Center assigns a lead Bureau or Office to prepare the initial FOIA response with the assistance of the other relevant Bureaus or Offices.  In addition, the FCC’s FOIA Public Liaison is available and regularly responds to inquiries from the public concerning their FOIA requests.  This process is designed to ensure complete and timely responses.  

The FOIA Requester Service Center tracks and monitors FOIA requests through a central database to ensure timely responses by the Bureaus and Offices.  The database also is used to prepare the Commission’s Annual FOIA Report.  Our review of the FCC’s FOIA operations for the preparation of this report has revealed the need to augment the data captured by the database but not required in previous FOIA reports, and the FOIA staff will be working with the IT staff to accomplish these modifications.  The Commission relies on its IT staff to provide the technology needed to efficiently process FOIA requests.  The adequacy of this support is demonstrated by the Commission’s prompt and timely processing of the vast majority of the FOIA requests it receives.  Responses to initial FOIA requests are also posted to the Commission’s Intranet.

III.   Steps Taken To Increase Proactive Disclosures
Both the President and Attorney General focused on the need for agencies to work proactively to post information online without waiting for individual requests to be received. Describe here the steps your agency has taken to increase the amount of material that is available on your agency website, including providing examples of proactive disclosures that have been made since issuance of the new FOIA Guidelines.

The launch earlier this year of <Reboot.FCC.gov> marked one step in a wider process of fundamental FCC reform.  This new website is an effort to publicize and solicit input on extensive online and technological improvements that will increase the openness and accessibility of the agency to the public.  Under the leadership of FCC Chairman Genachowski, the agency is revamping its work flow to ensure that agency data is freely accessible online.  To this end, the Commission has taken the following steps:

· In 2010 the Commission implemented <www.FCC.gov/data>, offering a portal for free access to data from the FCC.  As the site grows, more agency data will be made available for bulk download in open formats, for syndication via XML feed, and for more ready search access.  

· The FCC has long made the Commission’s monthly business meetings available for viewing over the Internet.  The monthly Open Commission Meetings form the base of the agency’s public interaction.  The FCC now more readily offers related information that becomes available before, during, and after each meeting at <www.FCC.gov/openmeetings>.  This includes each meeting's background documents, live video, online coverage, and resulting documents. Before, during, and after each Open Meeting, related information is speedily posted for the convenience of the public and any interested parties.  The Commission has expanded this capacity to other public events, and added the functionality of allowing replies afterwards at <www.FCC.gov/live>.  Media archives are being digitized for posting online and the agency is moving to enable visitors to download all video and their accompanying transcripts.  
· Since last summer, the agency has become more accessible via several agency blogs (most notably at <www.FCC.gov/blog>) and on several social networks (e.g., Facebook, MySpace, Twitter).  Through these new media platforms members of the public are able to engage in a public discussion with the agency and also with each other, and can provide both citizen insight and citizen critique.  

· Last autumn, the FCC implemented a new version of its Electronic Comment Filing System (ECFS), greatly increasing the transparency and openness of agency rulemaking proceedings.  ECFS 2.0 has many new features, including full Section 508 accessibility for persons with disabilities; the ability for users to file multiple documents to multiple rulemakings in a single submission; advanced search and query of rulemaking documents and pleadings; ability to extract comments; RSS (Really Simple Syndication) feeds to provide users with notification of new posts to the FCC’s website, thus eliminating the need to return regularly to the website to check for updates; and the ability to export data results to Excel or portable data formats (PDF).  
The Commission seeks to make continual progress in increasing the availability of its records to the public.  The Commission’s goal is to ensure ready availability of all records properly available to the public through an array of open data capabilities.  
IV. 
Steps Taken To Greater Utilize Technology
A key component of the President’s Memorandum was the direction to “use modern technology to inform citizens about what is known and done by their Government.” In addition to using the internet to make proactive disclosures, agencies should also be exploring ways to utilize technology in responding to requests. For this section of the Chief FOIA Officer Report, please answer the following questions:

1. Does your agency currently receive requests electronically?


Yes. Since 1999, the FCC has received FOIA requests by the Internet (<www.fcc.gov/foia/#reqform>), by email (FOIA@FCC.gov), and by facsimile (202-418-0521).  

2. If not, what are the current impediments to your agency establishing a 
mechanism to receive requests electronically.


N/A


3. Does your agency track requests electronically?

Yes.  Since 1993, the Commission has tracked the internal processing of FOIA requests in a Microsoft® Access database.


4. If not, what are the current impediments to your agency utilizing a system 
to track requests electronically.


N/A



5. Does your agency use technology to process requests?


Yes.  The Commission currently scans all paper-based FOIA requests into a portable document format (PDF) and electronically transmits copies of all FOIA requests to the appropriate Bureau or Office for processing.  Bureaus and Offices are required to forward electronic copies of their replies to the FOIA Requester Service Center.  

The Commission established an Intranet portal to act as a central electronic repository for all incoming FOIA requests, initial responses, and application for review decisions.  FOIA requests are entered into a Microsoft® Access database.  The Commission also posts on the Intranet portal a weekly FOIA report of all new FOIA requests, which is available to all employees. 

Many FOIA requests solicit records maintained in databases managed by the Bureaus and Offices.  Responsive components of the Commission are able to conduct electronic searches of the databases for the records sought.  In addition, the FCC is increasing the use of redaction software (Adobe 9 and Microsoft® Office Word 2003 Redaction Add-in) to mark redacted portions of records and note at the specific point on the document the FOIA exemption that is the basis for the redaction.


6. If not, what are the current impediments to your agency utilizing 
technology to process requests.

N/A


7. Does your agency utilize technology to prepare your agency Annual FOIA 
Report.


Yes.  The Commission uses a Microsoft® Access database to track FOIA requests.  The data from this database is captured to produce the Annual FOIA Report.  The database has been upgraded to capture many of the data requirements contained in the Annual FOIA Report.  



8. If not, what are the current impediments to your agency utilizing 
technology in preparing your Annual FOIA Report. 

N/A
V. 
Steps Taken to Reduce Backlogs and Improve Timeliness in Responding to 
Requests
Improvements to timeliness in responding to pending FOIA requests and reductions in backlogs is an ongoing agency effort.  Both the President and the Attorney General emphasized the importance of improving timeliness in responding to requests.  Section XII of your Annual FOIA Report includes figures that show your agency's backlog of pending requests and administrative appeals for the previous fiscal year and for this current fiscal year.  Your Chief FOIA Officer Report should address the following elements:
1. If you have a backlog, report here whether your backlog is decreasing.  That reduction should be measured both in terms of the numbers of backlogged requests and administrative appeals that remain pending at the end of the fiscal year, and in terms of the age of those requests and appeals.
With respect to both initial FOIAs and applications for review, our total number of backlogged cases is very small.  The time it takes to resolve these outstanding matters (and hence the number of backlogged items) varies from reporting period to reporting period because of the particular details of individual cases in the small sample.  

Initial FOIA Requests.   As noted in Table 2. above, during FY 2010 thus far, the FCC has reduced the processing time for initial FOIA requests to a median of 11 days and an average of 13 days.  While there was a slight increase in the number of backlogged initial FOIAs from FY 2008 to FY 2009 (see Table 3. below), the Commission has made significant progress in reducing its backlog of initial FOIAs since the close of FY 2009, reducing the number of backlogged initial FOIAs to 13 as of March 1, 2010.  The oldest backlogged initial FOIA request was filed April 17, 2007, and is awaiting determination based upon pending litigation.  The Commission is endeavoring to further reduce its initial FOIA backlog during this fiscal year.  All Bureaus or Offices with backlogged FOIAs have been contacted by the FOIA Requester Center to ascertain the status of backlogged requests and when a response will be issued.    
FOIA Applications for Review.  Similarly, the Commission greatly reduced its backlog of FOIA applications for review (appeals) in FY 2009, and hopes to dispose of pending applications for review expeditiously.  Unlike most Federal departments and agencies, at the FCC all applications for review of FOIA decisions must be decided by a vote of the full Commission (see 47 U.S.C. § 154(c)), unless the matter can be resolved informally (see 47 C.F.R. § 0.461(i) and (j) note).  The oldest backlogged FOIA appeal was filed January 31, 2008.  The next oldest pending appeal is on circulation to the Commission for disposition.  In addition, three of the backlogged FOIA applications for review are awaiting resolution of litigation.  
	Table 3.

	Number of Backlogged FOIA Requests

	
	Initial FOIAs
	FOIA Appeals

	FY 2008
	25
	231

	FY 2009
	27
	5

	FY 2010 (through

March 1, 2010)
	13
	152





1 Consolidated into 11 proceedings



2 Consolidated into 13 proceedings
	Table 4.

	Age of Backlogged FOIAs

	
	Initial FOIAs
	FOIA AFRs

	20 - 60 days
	0
	0

	61 - 120 days
	3
	3

	121 - 180 days
	1
	6

	181 - 240 days
	1
	0

	241 - 365 days
	3
	4

	More than 1 year
	2
	3

	More than 2 years
	3
	0


2. If there has not been a reduction in the backlog describe why that has occurred and what steps your agency is taking to bring about a reduction.

See answer to Question V.1.  The Commission plans to carefully review all of its initial backlogged and pending FOIAs to identify ones that can be resolved.  
3. 
Describe the steps your agency is taking to improve timeliness in 
responding to requests and to administrative appeals.

As discussed in the response to Questions II and V.1., supra, the Commission’s FOIA Liaison in the Requestor Service Center regularly contacts Bureaus and Offices assigned to handle initial FOIA requests to ensure that responses are issued within the statutory timeframe (20 business days, or 30 business days if extended pursuant to statute) or any timeframe agreed to by the requester.  The Bureaus and Offices have been asked to examine all backlogged FOIA requests and provide estimates of when responses can be expected.  The Commission plans to improve its notification and tracking processes in an effort to reduce the number of FOIAs not responded to timely.    


The FCC had only five backlogged FOIA appeals pending at the end of FY 2009, far below the 15 projected in its report on Backlog Reduction Goals for FY08, FY09, and FY10 in Furtherance of Executive Order 13,392, “Improving Agency Disclosure of Information.”  The Office of General Counsel (OGC) is also taking a more active role in trying to resolve FOIA applications for review informally without the need for a Commission order where possible (see 47 C.F.R. § 0.461(i) and (j) note).  If an appeal cannot be resolved informally, OGC is expeditiously preparing draft decisions for consideration by the full Commission (as described in Question V.1., supra).  
� This report is requested by the Attorney General in his memorandum, The Freedom of Information Act (FOIA) (Mar. 19, 2009) (www.justice.gov/ag/foia-memo-march2009.pdf); see also Guidelines for Chief FOIA Officer Reports to the Department of Justice Pursuant to Attorney General Holder's FOIA Guidelines (Sept. 30, 2009) (www.justice.gov/oip/foiapost/2009foiapost18.htm).  We agree with the objectives of the report and are voluntarily complying with the Department of Justice’s request.  
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