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PROCEEDIL NGS
2:00 p.m

CHAI RVAN KENNARD: Wl cone, everyone. Welcone to
the Comm ssion's en banc hearing on universal service. W
have a very, very tight agenda today. And | see fromthe
schedul e here that the Conm ssioners' introductory marks are
l[imted to five mnutes, that's five mnutes for all five
Comm ssioners. So in the approximately 45 seconds that |
have left, I will just outline for you today what the gane
pl an is.

We are going to hear presentations fromtwo
presenters, 10 minutes each, which will give sort of an
overview of the Internet service provider and |nternet
t el ephony industries and sort of to frane the discussion for
today. Then we will hear presentations froma nunber of
panel i sts, each of which will have about three to four
m nutes to nake a presentation.

And | will warn everyone that are going to have to
be very, very strict about keeping everyone to their three
or four mnute time limt. W have a tinekeeper here, M.
LaVera Marshall. And please, don't think |I'mbeing rude if
| cut you off in md-sentence because we're really going to
have to keep this noving.

Heritage Reporting Corporation
(202) 628-4888



N

A W

10

11

12

13

14

15

16

17

18

19

20

21

22

23

After the presentations, we will have
approxi mately an hour, actually 55 m nutes of QA by the
Comm ssioners. So we will -- we are going to have to keep
to a tight schedul e.

Thank you very much for comng. This is going to
be a very exciting and enlightening day today. And it's
very inportant to the Commssion. This is what -- the first
of what | hope will be two en banc presentations to help
this Conmm ssion gather evidence and information for a report
to Congress on universal service which is due April 10th.
Congress has asked us to consider sone very, very inportant
gquestions and our ability to do that is directly dependent
on the quality of input and information that we get from
you. So, again, thank you very nmuch for being here and I']|
now ask my col |l eagues to make introductory remarks.
Commi ssi oner Ness.

COWM SSI ONER NESS: Thank you, M. Chairnman. And
I want to thank all of the panelists for joining us today.
"' m sonewhat differently positioned in that ny coll eagues
and | have are -- fromny colleagues in that | have al ready
voted to approve Conm ssion orders sort of addressed to the
i ssues that we're going to be discussing today.

But Congress asked us that we take a fresh | ook at
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the -- both the construction of the ternms, docunentation
services and information service. And |I'mvery happy to do
so. It's an inportant area. And while | don't exactly
bring a clean slate to today's forum | do have an open
mnd. And | very nmuch | ook forward to the discussions. So
thank you, M. Chairman, and | hope | stayed within ny tine.

CHAl RMAN KENNARD:  You did. Conm ssioner
Fur cht gott - Rot h.

COMM SSI ONER FURCHTGOTT- ROTH:  Thank you, M.
Chai rman. And thank you for holding these hearings. |
would first like to thank the staff, particularly Mlissa
Waxman and the others who have worked so very hard to put
this hearing together. This is a very inportant matter.
Congress is very concerned about universal service. They
want to see it inplenmented correctly. And this -- this
hearing and the entire proceeding is going to be | ooked at
very carefully by Congress. And | |look forward to the
remai nder of the hearing.

CHAI RVAN KENNARD: Thank you. Conmi ssi oner
Powel | .

COW SSI ONER POVWELL: Thank you. [It's mny pleasure
-- | guess | don't really have to go that fast. The report
of Congress on universal service is going to touch on issues
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that go to the heart. And one of the central questions that
t he Comm ssion nust answer, how are we going to regul ate or
abstain fromregul ati ng new servi ces and technol ogi es.

More and nore conpanies are going to offer w der
and wi der varieties of services over multiple distribution
nedia, or pipes. Utimtely, | hope that conpanies will be
able to think of thensel ves not as cable, tel ephone or
cel lul ar conpani es, but as conmuni cati ons conpani es and
sell ers of bandw dth.

On nmany occasions, | have said that we regul ators
nmust be careful as providers of traditional
t el econmuni cati ons services begin to conpete in new arenas,
that we not allow these carriers to drag with themthe
regul atory nountain that they have called hone for the | ast
several decades. | urge the commentators in this proceedi ng
to help the Comm ssion think through how we may pronote
conpetition and the provision of new and existing services
W t hout inposing existing regulatory regi nes on new products
and provi ders unnecessarily.

| wish to reaffirmny support for the universa
service prograns that this Commi ssion is dutied to inplenent
under the Act, and | whol eheartedly endorse the overal
goal s of these statutory provisions. And | know the public
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interest will be well served if we remain faithful to their
intent. Thank you, M. Chairnman.

CHAI RMVAN KENNARD:  Thank you, Comm ssi oner.
Comm ssi oner Tri stani.

COW SSI ONER TRI STANI:  Thank you, M. Chairnman
I want to thank you and our staff for the opportunity to
hear from panelists today froma diverse group of panelists
on these issues that we as Comm ssioners nust address, nust
answer and -- and although they're ained at a report that we
will be soon answering to Congress, the questions and answer
won't end there.

| look forward to hearing fromyou and |I hope that
this will be just one of the starts in hel ping us better
answer to Congress and the specific questions that Congress
and Senator Stevens have brought to our attention.

CHAI RVAN KENNARD: Thank you, Comm ssioner. W
will now hear froman Internet service provider and an
I nternet tel ephony provider, M. Hyland.

MR. HYLAND: Good afternoon. Thank you for
inviting ne here today to share a brief overview of the
Internet industry. As you requested, nmy comments will focus
on the follow ng points: The Internet service provider, |SP
mar ket overview, the Internet service provider, econonics by
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type; and market trends. | have prepared sone charts and
slides which I will refer to during ny remarks, copies of
whi ch have been provi ded.

To begin, | thought it would be useful to consider
the nmedia i ndustry supply chain as a basis for our
di scussion. The chart on page 4 presents the various stages
of the supply chain as content nekes its way to the
consuner. At the beginning are the content providers, the

I ndi vi dual s, conpani es and organi zations that create the

content.
In a broad sense, this content includes
i nformati on providers -- publishers and dat abases; fi nanci al
services -- banks and other financial institutions;
transactions nerchants -- ticketing, reservations;
entertai nment -- nusic, sports; conmunications and gam ng.
And since this is a two-way pipe, the consuner
al so gets the create content: e-mail, chatroons and ot her

information that users find of sonme val ue.

The next stage is the content packages and
aggragators. These conpani es take content and assenble it
i nto channel s, packages, formats to make it nore readily
avail abl e for the users of the content. Here we see online
service -- services such as America Online, ConpuServe,
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11
Prodi gy, the Mcrosoft Network; al so conpanies that
aggregate web sites for access and search and directors such
as Alta Vista and Yahoo.

Next the content is nmade avail able for access by
the users. These are known as the conduit providers; the
I nternet access providers, the |SPs, that provide access to
the Internet for the individuals and busi ness to use; other
data networki ng services provided by | ong distance and | ocal
carriers, and networking equi pnment providers.

Finishing the chain to the consuners, we need end-
user technology, the PCs and the related software, to make
the content easier to access and to use the browsers and
ot her software.

So that is a brief overview of how the content
makes its way to the ultimte consuner. Now, if we could
just take a brief look in depth. The chart on page 5 takes
this value chain to consider in nore detail the activities
of what we refer to as online service providers -- that is,
Anerica Online, ConpuServe, Prodigy, the Mcrosoft Network
-- and then to the Internet service providers.

Online service providers create val ue by
delivering to custoners access to proprietary and originally
produced content packaged in context with the web and
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I nteractive communities. Online service providers are
involved in the follow ng functions as are depicted on the
chart: Content creation which is the external acquisition
and internal devel opnent of proprietary content and
application. Activities surrounding that would be
devel oping a relationship with content providers,
negoti ati ng content fees, conceptualizing scope and budget
of original productions.

The content packagi ng, aggregating the content,
applications and services, creating publishing channels of
rel ated content, |inking or enhancing proprietary content
and service with like content on the Internet and tel evision
and integrating content with multinedia applications.

Next is transm ssion and access infrastructure.
That's managi ng the network, providing the dial-up and the
dedi cated access. To do this, the functions will include
| easi ng and acquiring access |ines, building out the | ocal
poi nts of presence, nonitoring and nmanagi ng network
activities and operations.

Next is sales and marketing: establishing service
rates; devel opi ng and executi ng subscriber acquisition
prograns; signing advertisers, nerchants; creating conmerce
opportunities.
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In the distribution channels is executing
di stribution prograns, partnering with software browser
conpani es, staffing telemarketing and direct sal es forces,
establishing a relationship with other equi pnent
manuf acturers and val ue-added resellers, and devel opi ng co-
mar keti ng agreenents.

And finally, the support and billing: custoner
and vendor account nmanagenent, field and troubl eshooti ng
servi ce support requests, process custoner billing
inquiries, pay the content providers and collect the fees
fromthe advertisers, nerchants and the end-users.

The Internet service provider activities are
di spl ayed -- are depicted on page 6. |SP creates customner
val ue by maxi m zing the effectiveness of their network
infrastructure to deliver optimzed access to an interaction
with the Internet. The ISPs basically begin with the
transm ssion and access infrastructure and then carry it
t hrough the sal es and marketing distribution and support and
billing.

The nost significant differentiator in these two
types of conpanies, online service providers and | SPs,
relates to the content creation and aggregation functions
performed by the online conpanies. However, |SPs are
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expanding their offerings into content to be nore
conpetitive. The online service and ISP via chains are
convergi ng around a common set of value drivers that are
depicted on the chart on page 7.

Most of these revenues and costs are common to
both. Again, online service providers devel op an aggregate
content and they have revenues and costs relating to the
activities, whereas -- whereas |ISPs are now noving into that
activity.

Let's nowturn to the financial nodel. Service
provi ders are generating substantial year-over-year revenue
growt h, anywhere from 50 percent to several hundred percent
i ncrease. Revenues are principally being driven by
subscri ber growh for access services. Access has generated
wel | over two-thirds of provider revenues. Val ue-added
services, conmerce and advertising are being targeted for
future growt h.

On the expense side, service providers are out-
spendi ng revenues resulting in negative financial operating
margi ns. Costs of revenue and sal es and marketing account
for the | argest share of operating expenses reflecting
operator investnent in market share and data conmmuni cations
and network operations. The charts on pages 10 through 15
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provide nore details of the make-up of the revenues and cost
structures.

Il would now like to turn to market trends and take
a nonent to consider sone -- sonme of the market trends. The
chart on page 17 shows the total market revenue opportunity
Is projected to reach 18 billion by the year 2000 from about
five billion in 1997. Access for business and consuners is
proj ected at about 10 billion of that total whereas val ue-
added services, which is narrowWy defined for this purpose
as web hosting and securities service purchased by corporate
custoners, is projected to grow to seven billion.

Whol esal e i nternet provider services represent
managed | P capacity sold to ISPs in the support of their
access in val ue-added services, and that's projected to
about a billion in the year 2000.

The chart on page 18 shows that val ue-added

services will experience the |largest rate of growh -- that
is, about 173 percent -- while corporate and individual
access will constitute the | argest share of total market
revenues.

Convergence of the online service provider and | SP
segnents is occurring as participants expand their core
busi nesses i nto new revenue-producing activities in the
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I ndustry val ue chain. The conmoditization of Internet
access has given inpetus to ISP expansion into upstreamvia-
chain activities such as publishing, programm ng and deal -
maki ng.

The 1SPs entry into these areas has forced online
service providers to adjust their business nodels. Online
service providers are addressing the ISP challenge in three
ways: Increasing internal content production activities,
devel opi ng advertising revenues within the context of
content and service features, and creating transactions and
f ee- based revenues.

As it relates to consolidation, significant
consolidation occurred in 1997 and is expected to continue
at the high end of the narket with continued proliferation
of small providers at the lowend. 1SPs will face increased
conpetition fromestablished conduit segnments such as cabl e,
|l ocal tel. co. and long distance. |1SPs will continue to
diversify with new service offerings.

| appreciate your attention and the opportunity to
join you this afternoon.

CHAI RVAN KENNARD: Thank you very nmuch. M.

Pul ver.
MR, PULVER  Thank you. Good afternoon and I
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woul d very nmuch like to thank the Chairman and the
Comm ssioners for having ne here today. | would also |like
to thank Bob Pepper and Kevin Wrbach for everything they' ve
done, particularly for their assistance in helping nurture
the internet tel ephony narketpl ace.

|'ve prepared a handout which |I've presented which

I will be going fastly through since | want to nmanage ny
time constraints. | mght add that for those watching, a
copy will be available on ny web site | ater today.

So what | wanted to cover briefly is the
technol ogy for internet tel ephony and tal k about the trends,
the issues, and how the market is being driven. To define
it -- 1 know there were denonstrations earlier today. Wat
we were | ooking at is packetized voice being delivered over
| P networks. These include intranets, extranets and the
internet. It requires technol ogy known as Codex (phonetic).
These are things which conpress and deconpress voice. And a
slang termyou'll hear is -- internet tel ephony is also
bei ng phrased as I P tel ephony, but it's really voice-over |IP
net wor ks.

This innovation is noving forward very fast. You
can |l ook at internet tel ephony as PC-to-phone, PC-to-PC,
i nternet tel ephony appliances -- there are call centers;
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there are distributed PBXs. And it's possible that PC-to-PC
t el ephony may becone the nost popul ar form of comrunication.

The requirenents for the PC side are a nmulti-nedia
conputer, typically a 486 or Pentiumw th a sound card,
handset, m crophone, and access to an internet connection.
There are many benefits from shared col | aborati on and white-
boar di ng, data-sharing for presentations, conference calling
and vi deo phones.

I nternet tel ephony has been a great innovation for
peopl e involved in |long distance relationships. | got into
this industry as a hobbyist. | used to work on Wall Street.
| used to be the VP of information technology. Until June
'96, that's what | did for a |iving.

And | left it -- Wall Street conpletely and I
focused all my energies here. And | started out by working
fromthe internet side. | run mailing lists and | find out
about these people who are involved in |ong-distance
romance. Literally, soneone neets soneone from Stockhol m --
soneone from St ockhol m spends a sunmer in Los Angel es; they
becone friends; and now t hey sonehow involve ne in their e-
mai | s because they | ook for technology to keep in touch with
each other. And this happens around the world all the tine.

I now have kids which will be four years ol d next
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nonth, and |I'musing the conputer when | -- when | trave
around the world to talk to ny kids fromwherever | amto
the hone. And it's -- it's a technology that brings
famlies together. And it's certainly a |ot of fun.

This technology is noving fromPCs. W hear
references to gateways. For definition purposes, a gateway
I's a device which connects the PSTN and I P network and has a
t echnol ogy needed to make things work. But just understand
that despite the hype and hyperbol e of sone people in the
i ndustry, the gateways that you can buy today, they range in
ports fromone port to 24 ports. That nmeans 24 phone |ines.
Your typical switch, you know, can -- it can do 10,000 lines
at the sanme tine. So the technology is getting there, but
we're not there quite yet.

In many, the earlier users of this technol ogy were
hobbyi sts, ne included. And today, the majority of people
using this technol ogy on the open internet are hobbyi sts.
It's -- you know, intertel ephony is sort of the hynn radio
(phonetic) for the PC. There have been sone busi nesses
starting to use it, inport, exporters and others. But it's
-- the pick-up on the open internet is strictly -- it has
been a | ot of the hobbyists side.

There are a |l ot of issues facing our industry.
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And |'ve taken a | eadership role in trying to bring people
together and to be up front about these things. 1It's uses
such as adoption of standards and interoperability; you
know, not only to people want to say they support standards,
but how do you get the vendors to actually do it.

Directory services, you know, how do you find the
person you want to talk to on the internet. |It's the nice
thing with a phone service. You call 411, or information,
you get the phone nunber for the location you want to reach.

But on the internet, you're really calling a person, not a

|l ocation. It's kind of hard to actually track that.
W have accounting, billing and settl enment
systens. Last April | was at a neeting in Geneva with the

ITUw th the chairman of the PTTs. And we were di scussing
about how are we going to get high quality, internet
t el ephony or -- for services over the open internet. And it
was the collective understandi ng of everybody that until the
PTTs from across the nation's boundaries can actually get
paynment so that they -- if they didn't -- you know, if you
didn't have a phone call fromBejing to Paris through the
United States. Al nost everybody in the food chain sonehow
gets paid for it. WIlIl, that's rough

And the quality of service on the open internet
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will continue to be predictably unpredictabl e because
there's no incentive that's conpared to the traditional
t el ephony where if sonebody goes through a switch, there's
an accounting. So that's a mgajor issue. You have network
managenent. How do you nmaintain quality of service. Wth
the gateways, right now they're twd-stage dialing. It's not
li ke a transparent type of service.

This -- the quality of service, |atency,
managenent. You know, |'m a hand-radi o operator, so | used
to spend ny late-nights growing up in the '70s on ny hand-
radio listening to people with ny ear to the radi o tweaking
out a signal report. But that's not what | would think nost
peopl e would want to do to talk PC-to-PC or any other form
of communi cation. So we have a long way to go to inprove
our quality of service.

There are al so i ssues on gl obal accounting rate
reformand WO agreenents and what that affects nmay be. The
trends is also popping up and we're all aware of these
conpani es -- these next-generation tel. cos. com ng up. But
keep in mnd that right now, nost of these conpanies are
rolling out their own networks, not using the public
internet, and they're using a mxture of frane relay and
| eased |ines.
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And, you know, with this unpredictable nature of
the internet -- | nean, | confess; you know, ny kids,
they're -- for their third birthday, | bought thema nulti-
nmedi a PC, 200 negahertz nachine, 64 -- 48 negs of RAM 6.5
gig hard drive. Big debate in nmy house, but | put them on
the internet because | have T-1 in ny house. And ny kids
|l ove to surf and these are three-year-olds. You' re talking
about the next generation of kids. These are three-year-

ol ds browsing the internet. They had troubl e comrunicati ng.
But they know how to add web sites. And | set themwth
Di sney and PBS.

And one of the nobst anmmzing things to nme is they
started getting upset when they wake up in the norning and
they can't go to disney.com They actually add .com now to
everything they say, but that's another story conpletely.

(Laughter.)

But, you know, | wake up and ny kids are upset
because nmy ISP is down. So what did | do? | have a nulti-
hone house now. | have two -- | have two T-1s in my house

running a multi-hone because ny kid doesn't understand when
a service is down. So nowthey -- |'ve been accused of --

you know, one of the things they say spoiling your kids in

the "90s is giving themtheir owmn T-1. | -- | confess,
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okay.

(Laughter.)

But it's this unpredictable nature. And then you
| ook back and you | ook under business. And we're saying,
gee, people are running phone services over this today. |
woul d |li ke to know who is going to be doing custoner support
for those conpani es because of this unpredictable nature.

W have a long way to go. In ny mnd, you know, the
Internet is clearly predictably unpredictable.

No one is going to argue that a future | P network
-- the future networks won't be IP-based. MW -- and -- and
we're going to be putting voice-over-data as conpared to
dat a- over-voi ce, what's happening now. But when this really
happens? | don't know. | don't think anyone really knows
when that transition -- we can say it's starting now \at
with legacy, it could be, you know, a long tine out. The
real value for internet tel ephony cones fromour ability to
deliver services which take advantage of tel ephony, the PC,
and all the benefits of work groups. You know, we can go
over our |P-based services.

There are peopl e today taking advantage of these
opportunities. They're doing absolutely what | call digital
bodegas. You know, they're operating in certain inmmgrant
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-- certain cities around the United States. They're going
to the lowdistrict -- they're going to the inmm grant
nei ghbor hoods. They set up a gateway. And they go into a
-- maybe they termnate in South Anerica. And it's -- you
know, you go there with a cowboy vest and you go in and you
make your m nutes.

But it's a digital bodega and they're purely
taki ng advantage of the arbitrage opportunities. But I
think those are shortly businesses that go away when we have
our WIO agreenent because, you know, sooner rather than
| ater, nost of the major routes are going to be very little
mar gi ns and differences between PSTNs and alternatives.

| was asked to do a sales forecast, where the
market is. | really -- | can focus on equi pnent sales. |

could tell you that in '95 when the industry was born, it

was about a 2.5 mllion dollar business; that in '96, it was
about 10 mllion; "'97, around 100 or 150 mllion dollars.
And ny projections were for '98, around -- this is

equi pnent .

This is people selling equipnent and this is not -
- this is not a substitute for PST and infrastructure, but
these are people selling all sorts of devices |ike cal
centers -- you know, |P-based call centers, phone systens
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that run over your LAN which is pretty neat, as well as, you
know, routers and all sorts of next generation technol ogi es
that are | P-enabl ed.

And we're going to see -- we could see a narket
from225 mllion today to 1.5 billion in 2001, but it's kind
of hard because ny crystal ball is alittle foggy. And
there are a lot of things that could happen whi ch woul d
upset that bal ance.

And if you | ook out at what the service revenue
projection is going to be, | |eave question narks up because
| don't know. And | know these people. |I'min daily
contact sonetines with conpani es who want, you know, the
i nsight on what's happening in the industry, what should we
do, what vendors should we talk to. And |I'mvery positive
about what we can do. But we're in a position right now
where there are a lot of things going on. So it's a good
mar ket but, you know, other things going on.

As far as looking in the near-termfuture, we have
great opportunities for U S. (inaudible) innovations, from
dat a networ ki ng conpani es, telecom equipnent vendors,
nontradi tional start-ups who drive the market forward, and
specifically this is going to be a great opportunity to
provi de cheaper conmmunication service to everybody. This
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technol ogy has a prom se for open -- to open up a new era of
| ow cost, highly functional conmunications which is distance
and sensitive. Thank you.

CHAl RVAN KENNARD: Thank you very nuch, M. Pul ver
and M. Hyland, also. | invite our other panelists to cone
up now. Now, as a concession to the shortness of tine that
we have today, |'mnot going to introduce all of our
panelists at the outset. But | wll ask you to briefly
I ntroduce yourselves as an introduction to your
present ati ons.

And | will remind you all that what you say today
will go in the record of our proceeding for the universal
service report that we'll do to Congress. So don't be
surprised if you see it cited back to you sonetine in a
brief or a pleading. | hope that happens, actually.

M. Constock, you are the first batter up.

MR, COMSTOCK: Thank you, M. Chairnman and
Comm ssioners. | appreciate you inviting ne to testify
today. M nane is Earl Constock and | am presently an
attorney at the D.C. based law firm of Sher & Bl ackwell.
I"'mhere to testify in favor of the views expressed by
Senators Stevens and Burns in their letter to the Comm ssion
on January 26t h.
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Prior to joining Sher & Blackwell, | served for
five years as chief counsel and | egislative director for
Senator Stevens and al so served as a special counsel for
t el ecommuni cations for the Senate Comrerce Comm ttee during
the negotiations and drafting of the Tel ecommuni cati ons Act
of 1996.

Since | do not represent any particular industry
interest, it is ny hope that | can shed sone |ight on the
statutory provisions and (inaudible) of the universal
service provision of the Communi cations Act, and perhaps
speak to the rural consunmers who ot herw se stand to be |eft
behind if the Commr ssion's present policies renain
unchanged.

There are a nunber of issues related to the
Stevens/Burns letter in the Section 623 report that | would
like to highlight briefly with respect to the definitions
and their interpretations. Congress did intend
t el econmruni cations service to describe a broader class of
services in the Conm ssion's pre-1996 Act definition of
basi ¢ transm ssion service. The Conm ssion has already
recogni zed that to sonme degree, we would just urge that you
go further.

The Conmi ssion should interpret the definitions of
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t el ecommuni cations service and informati on service as
overlapping or at least, at a mninmum nove the denmarcation
poi nt between them To do otherw se woul d make a nockery of
many provi sions added by the 1996 Act.

The |l egislative history supports overl appi ng
definitions. Many comentators' point to | anguage in the
Senate report regarding the term tel econmunications, to
support their argunent that the definitions are nutually
exclusive. Had the conference adopted the Senate
definitions unchanged, this approach would be correct.
However, the conference did not do so. Instead the
conference del eted the specific statutory |anguage that
appeared in both the Senate and House bills that nmade the
definition of the tel ecomuni cations service and information
serve nutual |l y excl usive.

In addition, the conference adopted the house
definition of information service thereby elimnating the
phrase, "conputer applications that act on the format,
content, code, protocol or simlar aspects of the

subscribers transnmuted information,” fromthe test for
i nformati on services. |In nmaking this choice, Congress
recogni zed that the future, which in nost cases neans today,
any comruni cation that would invol ve conputer applications -
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- any comuni cati on woul d i nvol ve conputer applications
acting on at | east the protocol or code of the transmtted
nmessage.

By continuing to apply the Comm ssion's conputer
[1l contam nation theory where the bundling of an enhanced
service with transm ssion results in the whol e package being
deened enhanced, the Conmi ssion is creating a favorite cl ass
of communi cations called information services. This
favoritismthreatens to underm ne not only the universal
service provisions of the Act, but also the |ocal
conpetition and regul atory parity provisions that Congress
worked to so hard to include.

The exenption of autolyzed (phonetic) pay
transactions from universal service, charges and access
charges creates a multi-billion dollar incentive for
i ndustry to restructure their tel ecomruni cations services to
make t hem enhanced under the Conmi ssion's rules is already
happeni ng today and | think some of the other presenters
will talk to that.

AT&T recently announced they will begin providing
voi ce tel ephony over the Internet thereby avoiding access
charges. John Sidgenore, CEO of UnionNet (phonetic), was
recently quoted as predicting that by the year 2008,
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traditional voice transm ssions wll represent |ess than one
percent of total communications traffic. And under the
Comm ssion's present policies, that one percent is expected
to bear the entire cost of the universal service.

Let ne be clear. The Stevens report is not asking
nmerely about the direct universal service fund. It is also
I nqui ri ng about the Conm ssion's exenption of |SPs from
access charges. Including schools and libraries, the direct
USF contribution is roughly five billion dollars per year.
Thi s pal es beside the roughly 20 to 25 billion dollars in
access charges that are collected fromI|SPs each year to
support the cost of operating the |ocal network at an
af fordabl e rate.

Some portion of that 20 to 25 billion dollars goes
to support universal service. The rest supposedly goes to
pay for the use of the local network to reach individual
honmes and businesses. It is that network fromthe central
office to the house that | think is often overl ooked.

| SPs continue to be exenpt fromboth costs, costs
whi ch the Commi ssion has inposed on |ong distance callers to
use the network in exactly the sane way. The Conmm ssion has
explicitly recognized the | SP has used the |ocal network in
the sane way as | ong distance callers do since 1983. The
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Stevens/Burns letter |lays out the financial inpact of this
exenption in sone detail. The Comm ssion nust address this
I ssue of universal service if the affordable local rates is
to be preserved.

This is not to say that | SP should pay per m nute
access charges. Rather it is to say that sone portion of
the ISP traffic, that which also neets the definition of
t el ecommuni cati ons, should be included in the pot when the
FCC restructures access charges. W already coll ect enough
noney today, but that will not be the case in the future if
traffic is renoved fromthe pot by a technol ogical slight of
hand.

Moving to the Comri ssion's interpretation of
Section 254 itself, first, the Comm ssion's current
interpretation definitions make a nockery of Section
254(c)(1)'s requirenment that universal service constitute an
evol ving definition of telecomunications service. Wat is
there to evolve to if sonething as sinple as internet access
is not a tel ecomunications service.

In addition, the 254(c) (1) distinguishes between
essentially basic and enhanced. |f you haven't net the four
criteria spelled out there, you' re not an advanced
t el ecommuni cations service. So there is a distinction
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already in the statute and one that | think should be given
nore attention.

Second, the Conm ssion seens to overl ook the
hi storic conprom se that was struck between the House and
the Senate on universal service; nanely, that universa
service would be limted to access to advanced
t el econmuni cati ons and information services.

To keep universal costs manageable, it was agreed
t hat universal service, even for schools and |ibraries,
could only be used to provide access. It could not be used
to pay for the information service itself. In this |ight,
as the Stevens/Burns |letter makes clear, the Comm ssion
cannot have it both ways. |If internet access is in fact an
i nformati on service and not a tel ecommunicati ons service,
t hen uni versal service funds cannot be used to pay for it.

On the other hand, if the Conm ssion were to all ow
the definitions to overlap so that internet access is in
fact also a tel ecommunicati ons service, then the problem
woul d be sol ved. Review ng the Commi ssion's own definition
of conduit service as the letter points out, this would be a
much nore defensible result.

Much of the Conm ssion's defense of its
interpretation of Section 254(h)(2) relies on the argunent
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that Section 4(i) gives it the power to expand this section
and that -- and that Section 254(c)(3) only refers to
servi ces and not tel econmunications services.

I would like to point out that Section 254(c)(2)
al so uses the term services, precisely because both (c)(2)
and (c)(3) are referring back to the definition of universal
service which is an evolving definition of telecomunication
service. | think other matters have taken place on the
I ssue of 4(i), so |l won't go into that.

It should be noted that the statutory |anguage in
the statenment of nanagers regardi ng Section 254(h)(2) both
refer to access to advanced tel ecomuni cations and
i nformati on services.

In closing, let nme just say that | think sonme
peopl e here on behalf of the cable industry are going to
advance the argunent that they should be allowed to provide
Internet access as a cable service and that they shoul d not
be a tel econmuni cations service. | would be happy to go
into that in nore detail, but I think that clearly goes
beyond the scope of what Congress envisioned. W preserve
their cable nmonopoly in the bill. And if you allowthemto
provi de essentially tel econmuni cati ons servi ces under the
gui se of information services, you'll be doing alot to
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upset regulatory parity.

I've got a longer statenent which | ask be
i ncluded in the record. Thank you.

CHAI RMVAN KENNARD: Thank you very nuch. M.
Dyson.

M5. DYSON: CGood afternoon. | would like to thank
all of the usual suspects and explain briefly what |'m
trying to do here which is honestly nore to learn and to
present the point of view of soneone who cones out of the
i nternet conmunity, but is not necessarily biased inits
favor. And | am genuinely going to be brief and | hope to
answer questions or provoke questions, whatever.

First of all, I listened -- and so |I have five
points here to nake. | listened to M. Hyland' s very
i nteresting presentation, but with sonme skepticism because
the arrows all go in one direction and the chall enge you
face is that this industry is not a single, sinple food
chain, but a nmuch nore conplex web. You have content
provi ders to buy services from other people.

These things go around several tinmes before they
finally go to the consunmers. The consuners in fact provide
substanti al anmounts of content. And so what you're | ooking
at here is not at a sinple food chain where you can easily
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take out one segnent and decide to tax it, but a very
conpl ex web.

And so ny basic suggestions would be that you not
try to do that because any definition you make that tries to
di stingui sh between one kind of operation or entity is going
to end up both being breached and arbitrary on the one side,
and distorting the marketplace on the other. | think you
really need to focus nore on the end gane which is going to
be a conpetitive marketpl ace where the vari ous providers pay
one another in order to get the services they want rather
t han design their businesses in order to accommodate
regul atory definitions.

To me, internet telephony is sinply one nore
technol ogy like fiber optic or satellite. And it -- trying
to treat it differently in any way just, again, ends you up
in conplications. |f soneone wants to provide IP direct to
the consuner -- | P telephony direct to the consuner, that's
different to providing an |IP tel ephony backbone. And it
seens to nme those different players should have peering
arrangenents (phonetic) and pricing agreenents rather than
getting tied up in a regulatory tangle.

So the net of this is that | don't really -- |
know | cone fromthe internet cormunity. | don't really see
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the purpose -- or | see the purpose, but I don't see any
further purpose to the ISP exenption. It just, again, seens
to try to create narket definitions and rigidities that
don't make a whole | ot of sense.

When you tal k now about universal service funds
and stuff like that, ny short formversion is that these are
worthy goals, but I'mnot sure how-- it seens to ne this
stuff should be paid for by general taxes rather than out of
sone arbitrarily defined telecompot. That may not be
politically realistic, but | do think it's a goal we should
| ook for as a society. This stuff is worthwhile for
children and schools and rural comunities. It's worthwhile
to the entire country, not as sonething that comes out of a
narrow y defined tel ecom provider's pot.

So let ne leave it at that except to say that if
we do have a truly conpetitive environnment, | believe prices
will drop so low that many of these questions will have nuch
| ess rel evance. Thank you very much.

CHAI RVAN KENNARD: Thank you very much. M.
Lesser.

M5. LESSER  Thank you, Chairnan Kennard,

Comm ssioners. M nane is Jill Lesser. | amthe deputy
director of law and public policy at Anerica Online. Let ne
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state at the onset that Anerica Online supports the goal of
uni versal service, that all Anericans should have access to
basi c tel econmuni cati ons services as affordable prices.
| ndeed, those basic tel econmunications -- those basic
t el ecommuni cati ons services provide the infrastructure for
access to advanced services such as the Internet. And we in
the ISP community depend on basic services as retail users.

As we enter the next mllennium we believe
uni versal access to the internet at affordable prices wll
be seen as just as critical as was universal access to voice
tel ephony in this century. The Internet has energed over
the past three years as perhaps the nost inportant driver of
our nation's econoni c grow h.

Not only has the industry grown at an
unprecedented pace, it has contributed significantly to
i nnovation and growth in other industry's that rely on
i nformati on technol ogy and the internet for delivery of
i nformati on, goods and services. Many recent studies which
we reference in our witten subm ssions highlight the
extraordi nary inpact that the explosive growh of advanced
services has had on the Anerican econony.

As the Comm ssion recogni zed | ast year, this
contribution to econonmic growth clearly would not have
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occurred had the Internet industry been hanpered by burdens
of tel ephone-like regulation or access charges. |ndeed,
conpetition has kept innovation noving at |ightening speed
and has brought prices for Internet access down to |evels
that affordable to m ddle class Anmericans.

It is critical, therefore, that as the Conm ssion
exam nes the regul atory structure of universal service, that
It not heath suggestions to burden the internet with
regul ations. |Indeed, the '96 Act was intended to di mnish
Governnent intervention in all comunication sectors, not to
bri ng new and i nnovative industry into the falls of an out-
| oaded regul atory regi ne desi gned for nonopoly environnents.

The Act nmkes clear that the universal service
provi sions nust be inplenented on a conpetitively neutral
basis and that only tel ecommuni cations carriers are subject
to common carrier regulations and can be required to
contribute directly to the universal service fund. The
Commi ssion's inplenentation of the Act took both of these
commrands i nto account.

First, the Act requires conpetitive neutrality.
The FCC coul d have approached this in two ways, either by
excluding internet access fromthe bundl e of services
avai l able to our nation's children through schools and
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libraries or by including Internet access and permtting al
providers to participate.

What the Comm ssion was not able to do under the
Act was to include internet access but permt only
tel ecommuni cations carriers to provide that access. The
Comm ssi on chose wi sely understanding that for our nation's
schools and |ibraries to have access to the vast resources
of the internet, they nmust be able to receive di scounted
services for both Internet access and tel ecomuni cations
servi ces.

Second, the Conmi ssion correctly recogni zed t hat
the plain | anguage of the Act does not contenpl ate that
provi ders of enhanced or information services would
contribute to the fund directly. However, those providers,
| i ke other businesses, use tel econmunications services to
reach their custonmers. As such, enhanced service providers
al ready support universal service through the rates we pay
to tel ecomuni cations carriers.

For exanple, a significant percentage of Anerica
Online's costs are related to the purchase and | ease of
t el econmuni cati ons capabilities we need to enabl e our
custoners to take advantage of the information services we
offer. Al of the charges we pay include universal service
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contributions. Such is also the case with businesses |ike
United Airlines, for exanple, which now provides software
for custoners to dial into a network for airline schedul es
and reservations. And in fact, the Conmm ssion should do
nore to nmake these charges explicit to illustrate just how
significant the contribution of online businesses already is
to universal service franmework.

Congress in an effort to codify the market-driven
policies that the Conmm ssion had been putting into place
over the | ast decade specifically defined telecom services
and information services in the Act. Each of these terns --
each of these ternms has a specific nmeaning. And while they
bear a close relationship, they are clearly distinct.

It is critical to note that the definition of
informati on service refers to tel ecomunications, and |
enphasi ze, as the nmedi um by which information services are
of fered. Tel ecommuni cations services are regul at ed,;

i nformati on services are not reflecting the historic
di stinction between basic and enhanced servi ces.

Wil e we believe that these distinctions are
clearly settled, there has been sone debate about the
classifications of ISPs due in part to the nedia attention
being paid to internet telephony.
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As with the advent of many new technol ogi es over
the years, there are powerful statenents by entrenched
I ncunbent service providers that these new services w ||l
threaten to sell their businesses. Yet as television did
not kill novie theaters, as cable did not kill broadcasting,
and the novie industry has thrived in the face of hone
video, it is nore likely that internet tel ephony wll sinply
drive innovation and conpetition in the tel ephony
mar ket pl ace and grow that market in a manner where
i ncunbents and newconers ali ke can prosper.

Again, we believe that the Commi ssion's 1997
deci sion on universal service was consistent with both the
| anguage and the purpose of the '96 Act. Any attenpt to
nodi fy the decision in a manner which woul d subject the
internet to regul ation would be both inconsistent with
Congressional intent we believe, and have potential far-
reaching inplications for the future of this inportant
medium | thank you for the opportunity to be here today.

CHAI RVAN KENNARD: Thank you. M. Hostetter.

MR, HOSTETTER: Thank you. M/ nane is David
Hostetter. | work for SPC Communi cations. There are three
uni versal service issues that 1'Il talk about today. The
first one is the internet tel ephony issue and the
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requirenents to contribute to universal service funding; the
ESP exenption issue, which I consider it to be a conpanion
I ssue; and who shoul d support -- or who should receive
uni versal service support.

The initial appeal of internet telephony has been
it's potential for providing |ower |ong distance prices. On
its face, it doesn't seemlike a bad idea. 1In fact, a |lot
of consuners would probably Iike that. But the challenge is
to ensure that universal service is not harned by policies
designed to pronote internet tel ephony.

As a starting point, in general, consunmers are
going to access internet tel ephony primarily through the
| ocal exchange segnent of the public switch tel ephone
network while internet is going to provide for the
interstate or international transport vehicle for the calls.

The internet service providers will probably argue
that internet tel ephony is an information service, probably
to avoid contributing to federal universal service support
mechani sms. Acceptance of this argunent jeopardizes
conpetitive neutrality because the way our current funding
mechani sms work, interstate and international services
provi ded through traditional technologies are exactly the
mechani sns that are fundi ng universal service.
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The ESP exenption further conpounds the
conpetitive neutrality problem because internet service
provi ders generally incur |ower costs than inter-exchange
carriers because they're paying |local business |line rates
for the interstate access. And those access charges that
the LEX are recovering frominter-exchange carriers for
access to the prem ses are being used as the LEX funding
mechani sm for uni versal service.

| think, as we nentioned a little earlier, the
mar ket pl ace is responding. Inter-exchange carriers are
formul ating their business plans to try to take advant age of
the sane ground rules internet service providers are
attenpting to finesse. It doesn't seemthat the FCC should
establish a conpetitive advantage for internet service
providers to the detrinent of affordable universal service.

The way to solve it, we think, the FCC s orders
and the Act's definitions provide for a solution. There is
a definition of telecomunications in the Act that provides
that any transm ssion of information without change in
format or content is considered tel econmunications and it
drives all the way up to the point of a tel ecomunications
carrier definition that -- that basically says
t el econmuni cations for a fee is what makes your
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I nternet tel ephony should constitute a
t el ecommuni cati ons servi ce because there is no change in
format. It's voice in and voice out. Therefore, internet
t el ephony doesn't neet the Act's definition of an
I nformati on service.

Wth certain exenptions, any provider of
tel ecommuni cations to the public for a fee is a
tel ecomuni cations carrier. So internet service providers
that offer tel ephony on an interstate basis over the
internet for a fee should be considered tel ecomuni cations
carriers and should have to contribute to the federal
uni versal service fundi ng nechani sns that are provided for
in Section 254(d).

An internet service providers that offers
t el ephony as a tel econmuni cations carrier is not necessari
al ways a tel ecomruni cations carrier when it offers service
that nmeet the information services definition. The public
interest doesn't justify discrimnatory interstate access
price structure for ESPs. W think the ESP exenption shou
be replaced with interstate access price structure that
encourages carriers to deploy data network alternatives to
the circuit-switch network, and nost inportantly,
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financially notivates ESPs to nake the nost efficient use of
service sel ections.

Finally, who is eligible to receive universa
service support? W think the Act is clear. It's
t el econmuni cations carriers, in the one case that neets the
214(e) obligations; in the other case, under 254(h), it's
any telecommunications carrier that provides its services to
qualified schools and libraries.

I nformation -- information service providers and

provi ders of other types of non-tel ecomruni cati ons services
by definition do not qualify for universal service support
under 254(e) or 254(h), just as they aren't required to
contri bute.

Internet service providers that offer
t el econmuni cati ons services, however, may al so receive
support when they are designated eligible tel ecommunications
carriers under 214(e) or if they act as a tel ecomunications
carrier providing -- okay --

CHAI RVAN KENNARD:  You can finish your sentence.

MR, HOSTETTER: Ckay. Thank you. -- providing
uni versal service to qualifying schools and |ibraries under
254(h). Thank you.

CHAI RVAN KENNARD: Thank you. M. DiXx.
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MR DI X: Thank you, Chairman, and | would like to
t hank the Comm ssioners for the opportunity to present our
views and to reaffirmny coll eague from AOQL's point, that
uni versal service is a worthwhile societal goal and one that
we support and one that ny conpany directly contributes to.

Now, | -- | amvice president of |arge account
marketing for LCl. And as such, | ama marketing type,
therefore, given to hyperbole and enoti onal exaggeration.

' mtal ki ng about a | egal point, so | hope you will indul ge
nme because it makes our | awers very nervous when marketing
types do that.

(Laughter.)

However, we think the Conmm ssion has to consider
down to a regulatory issue -- back to Comm ssi oner Ness
poi nt about what is the definition of a tel ecommuni cations
service provider. |If you go to Section 254(d) of the '96
Act, it says the people who contribute to universal service
are "every tel ecomuni cations carrier that provides
interstate tel ecomunications. That's who shal
contribute."

Now, the question before you I believe is are
i nternet service providers interstate tel econmunications
providers. Well, if you believe in the projections for the
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voi ce-over-1P or voice-over-the internet/tel ephony market, |
heard a lot -- | heard it's a hobby and it's a hobbyi st
tool. The fact is IDC, who is the |eading research firmin
our business, projects that by the year 2002, one-third,
roughly 25 billion of the 77 billion dollars in UST/US | ong
distance calls will be carried over |IP packets. This is
not, | adies and gentlenen, a hobby. This is in fact a very
strategic line of business to the internet service
provi ders.

Now, being a marketing guy, | wll add sone
anecdotal proof. Today, PSI Net who is the |argest
i ndependent internet service provider, a tier one service
provi der, based in Herndon, Virginia released this press
announcenent. | would |like to read an excerpt fromit. |
think it would be illustrative.

"John Maleta joins PSI Net as vice president in
the newl y-forned PSI Net Telecom Limted subsidiary
announced February 11th, 1998. Ml eta cones to PSI Net
after a distinguished tenure with the Federal Comrunications
Comm ssion working nost” -- "and nost recently served as
deputy chief of the Common Carrier Bureau." |Interesting.

"Mal eta's nmajor responsibilities at PSI Net wl|
i ncl ude managi ng the planni ng, operational and |egal issues
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associ ated with the establishnent of PSI Net Tel ecom
Limted." Ladies and gentlenen, the | SPs are calling
thensel ves telecons. That's the reality. They are saying
they are tel ecommuni cations providers. And as such, | do
not understand under which | egal or technol ogi cal construct
they can claimany exenption fromtheir contribution to the
uni versal service fund.

Now, that being the case, if this is allowed to
stand -- the technol ogical definition of telecom goes back
to a 20-plus-year-old Section 153, Sub 43 of the Act which
defines tel ecommunications as "the transm ssion between or
anong poi nts specified by the user of infornmation of the
user's choosing," and | enphasize, "w thout change in the
formof content in the information as sent and received."

Now, the packetization of voice in an |IP packet,
whether it's carried via frane relay or ATMor circuit
switching, all of the layer Il technol ogies, is nonetheless
not changed in any substantive formrelative to the
transm ssion of a voice over a circuit. In other words, we
purport and believe we can argue technol ogically that there
is by stricture of this definition no difference between a
voice that is carried over the LCl circuit-switch network
and the internet service providers' packet networKk.
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In fact, if the voice sounds the sanme on both ends
or if the picture |Iooks the sane, then there is no
nmeasurabl e difference in basic service. And if they neet
the basic service requirenent, then we refer back to the
fact that they neet the tel ecommuni cations definition as
specified in the Act of 1996.

So we sit here and are maki ng busi ness deci si ons
based on sone very clear advantages given to our stated
conpetitors. And that is we are paying into the universal
service fund which we accept our responsibility for, but we
are paying to ny coll eague from Sout hwestern Bell's point 25
billion dollars a year in access charges which our friends
are exenpt from

So when you | ook at both of these, we believe from
a business, |egal and technol ogi cal construct, we are asking
only for an equal playing field in this. W are being
forced into nmaki ng decisions around -- oh, tine is up?

Thank you very nuch

CHAI RVAN KENNARD:  You can sumup if you like.

MR DX Yes, | would. There is -- oh, okay.
There is no distinction, |adies and gentlenen, any nore
between the internet service provider and a conmon carrier.
We are both the sane type of carrier and therefore should be
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subjected to exactly the sane type of regulation. Thank you

very nuch.

CHAl RMAN KENNARD:  Thank you, M. Dix. M.
Evslin.

MR, EVSLIN.  Thank you. Thank you, M. Chairnman
and Comm ssioners. M nane is TomEvslin. [|I'mthe chairmn

and CEO of ITXC Corp. W're carriers -- a carrier of IP
tel ephony, so we're clearly in the IP tel ephony business.
Before | founded ITXC, | worked for AT&T. | hope you don't
find anything suspicious in that.

CHAI RVAN KENNARD: | do not.

MR. EVSLIN. CGood.

(Laughter.)

MR EVSLIN. Before that, | worked for Mcrosoft,
but that didn't make AT&T a software conpany.

(Laughter.)

MR, EVSLIN. And | was responsible for AT&Ts Wl |
Net Service (phonetic) which is of course an internet
service provider. | amnot speaking in any way for AT&T
however. |'m speaking for |TXC.

I think Comm ssioner Powell|l franed the question
very well. The question is how do we fund universal
service; how do we neet those very good public policy
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obj ectives wi thout dropping a regulatory nountain on top of
new and i nnovative industries and crushing those industries
under that regul atory nountain?

It would be very ironic if the result of
collection for the universal service fund was to frustrate
the public policy goals which led to formati on of the fund
inthe first place. It would be very ironic if in
collecting for the universal service fund, we assured that
t el ecomuni cati ons remai ned so expensive that |ots of people
needed a subsidy in order to be able to take advantage of
it.

So far, the ISP industry and the rel ated
i ndustries have vastly inproved comruni cati ons and i nproved
comuni cati ons everywhere. A web site is equally accessible
from Nebraska and from New York City. E-nmmil gets around
the world instantly and it's cheaper than snail mail. It
knits the world together. And these inprovenents in
comuni cations -- actually, we've even seen that in
househol ds that are fortunate enough to have internet
access, there's less TV watching. And all of a sudden,
peopl e choose to be nore interactive, to communi cate nore.

These good devel opnents are largely the result of
t he benign non-regulation fromthe FCC in years past. This
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I nnovation, which has occurred largely in the United States,
I s because the United States has taken such an enlightened
position towards not dropping a nountain of regulation on
new and i nnovative industries. So it's inportant now that
we don't erect a regulatory nountain in the way of these new
I ndustri es.

There are those in the regul ated industries -- or
the regulated industries really haven't been so innovative.
We haven't -- in 20 years, the reqgul ated tel ecommuni cati ons
i ndustry hasn't even managed to get | SDN w dely di sbursed.
When Anericans want faster internet access, they're
frustrated in that by the last mle which hasn't inproved in
years despite huge subsidies fromaccess -- from access
char ges.

And so the -- and you can -- that's because the
people in those regul ated industries are any worse are any
wor se than the people in the non-regul ated industries that
argue it's because of the regulation and it's because of the
nonopol i es that have flourished and still continue to
flourish as a result of that regulation.

The regul ated i ndustries have nanaged to frustrate
the intent of the Tel econmunicati ons Reform Act of 1996. So
we still haven't gotten the conpetition that Act envisions.
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It is true that de-regulation has let a genie out of the
bottle. But it's a very good genie. It's a genie that's
resulted in creating a | ot of jobs, sone of those jobs
t hrough peopl e who have been laid off by the downsi zi ng
regul ated industries. It's a genie that's resulted in
better communications. |It's a genie that's resulted in
| ower price communi cations.

And yet there are those who would |like you to put
that genie back in the bottle again and nmake sure that this
pesky i nnovation stops and doesn't continue to upset the
status quo. That would be a terrible mstake. The issue is
not four percent. And didn't found ny conmpany so that the
ten cent phone call could becone a 9.6 cent phone call.

That isn't of interest to anybody. 1It's not to escape
payi ng four percent fair share to the universal service
fund.

Internet telephony is to a large part about price,
but not conpletely; but not taking four percent off the
price, 50 percent off the price, 75 percent off the price of
i nternational comruni cation. Not by not paying our fair
share, but because the technology is better; because the
i nvestment that's being nade in that technol ogy reduces the
price for everyone.
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It's al so about enhanced service, as Jeff said,
the taking of the power, the graphic power, the witten
power of the worldw de web and conbining that with the power
of the human voi ce.

So | would urge the Conm ssion, quickly, to do two
things: To finish the de-regulation of the traditional
I ndustry so they can conpete and be as innovative as the new
I ndustries. They shouldn't have to | abor under the handi cap
of continuing regul ati on and nonopoly dom nation. Don't
confuse access charges with universal service funding.
Don't i npose non-econonic access charges on new i ndustri es.
Take them of f of the old industries. And finally, after
that de-regul ati on has occurred, after we've cleared up what
truly is funding for universal service, then by all neans
i mpose it equally on all industries which benefit fromthe
uni versal service fund. Thank you very nuch.

CHAI RVAN KENNARD: Thank you. M. Synons.

MR, SYMONS: Thank you, M. Chairnman, Comr ssions.
My nane is Howard Synobns. |'man attorney with the
Washington D.C. law firmof Mntz, Levin. |I'mhere to
represent the National Cable Tel evision Association. And on
behal f of NCTA, | would Iike to thank you for including the
cable industry in today's en banc session.
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Cabl e conpani es pioneered di stance | earning
services and nore recently have begun to provide schools and
libraries with high speed access to the internet. As of
Sept enber 1997, cable operators large and snall had
connected nore than one thousand schools to the internet
wi th high speed connecti ons.

Congress has asked the Conmi ssion to reviewits
I npl enmentati on of the universal service provisions added by
the 1996 Tel ecomuni cations Act. Congress did not, however,
direct the Commission to revise its policies and rules
regardi ng universal service or to extend its current system
for regulating tel econmuni cations to internet access or
ot her online services.

Congress explicitly distingui shed between
i nformati on services and tel econmuni cation services to
reflect the distinction between the offering of pure
transm ssion capacity and the enhancenent of that
transm ssion capacity even where there is no addition of
content or change in the information being transmtted.

Wil e information service providers may use
tel econmuni cations to deliver service to end-users, that in
and of itself does not transforman information service into
a tel ecommuni cation service. The statutory distinction
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adopted fromthe nodification of final judgenent is also a
| ogi cal extension of the dichotony between basic and
enhanced services that this Comm ssion articulated inits
Conmputer 11 orders.

Recl assifying internet access and other online
services as tel ecomrunications in order to bring themw thin
the universal service contribution requirenent could
unnecessarily subject these services to regulation as common
carriers, a devel opnent that could devastate the growth of
i nternet services and prove to be highly unenforceable with
no correspondi ng consuner benefit.

Congress has al so asked the Comr ssion to review
its decisions on who nust contribute to the universal
service fund and who is eligible to receive noney fromthe
fund. In NCTA's view, the Commi ssion correctly determ ned
that all providers of advanced tel ecomrmunications and
i nformati on services for schools and libraries are eligible
to receive funds. Section 254 explicitly requires the
Commi ssion to establish conpetitively neutral rules to
enhance access to these advanced services for schools and
l'ibraries.

The statutory requirenent for conpetition
neutrality prevents the Comm ssion fromlimting eligibility
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for universal service support to conmon carriers and their
affiliates. The limtation on eligibility for basic service
support contained in a different provision of the |aw sinply
does not apply to the provision of access to advanced
servi ces.

Conpetitive neutrality is also sound policy. The
broad eligibility that follows fromconpetitive neutrality
enabl es schools and libraries to choose fromthe w dest
array of providers of advanced services. For exanple, cable
nodens can provide internet access at speeds up to 50 tines
greater than conventional phones lines or ISDM |In one case
i n Nebraska, Gal axy Cable was able to provide high-speed
di stance | earning capabilities for 30 percent |less than the
price quoted by the | ocal tel ephone conpany.

The 1996 Act does not say that only those who pay
into universal service may take out. Not even
t el econmuni cations carriers are required to contribute to
uni versal service on the basis of their internet access
revenues, for instance, even though their Internet services
are eligible for universal service support.

In fact, the cost of universal service had
hi storically been borne by custonmers and carriers who do not
recei ve commensurate universal service funds. Long distance
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carriers have |ong subsidi zed | ocal tel ephone conpanies.
Subscribers in | ow cost areas have al ways subsi di zed high --
hi gh- cost servi ce areas.

| would hasten to add though that an increasing
nunber of cable conpanies and their affiliates engaged in
provi di ng tel ecommuni cati ons services are already
contributing to universal service, and in sone cases,
substantial suns to the universal service fund. These
contributions will only increase as cable's
t el econmuni cati ons of ferings grow

In sum the universal service order got it right.
The Conmission's interpretations of the law and its
decisions in that order are consistent with the plain
| anguage of the Act and will further the goals for universal
service. Thank you again for the opportunity to appear. |
| ook forward to questions.

CHAI RVAN KENNARD: Thank you. M. Janes.

MR. JAMES: Thank you, M. Chairman and
Comm ssioners. M nane is John Janes and | amin ny second
year as the principal and superintendent of Central Catholic
Hi gh School in West Point, Nebraska. Unlike the others on
this panel, I amnot a lawer; | amnot a tel econmunications
regul ati on expert; and it would be inappropriate for ne to
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of fer opinions on | egal definitions or technical views on
the intricacies of certain technol ogy.

| am here to speak about the students who will be
directly affected by the historic action taken by Congress
and the communi cation regarding the E-rate and internet
access. | care deeply about this proceedi ng because | know
how i nportant the internet and education technology are to
nmy students and to ny rural conmunity.

Central Catholic is located in Cumm ng County,
Nebraska, a county that |eads the state of Nebraska in
cattle-on-feed and non-irrigated corn production. It is
second in the state of Nebraska in hog inventory, sows
burrowed and pig crops saved. |I'msure that neans a lot to
you peopl e out here.

(Laughter.)

CHAI RVAN KENNARD: That's what we eat.

(Laughter.)

MR. JAMES: The county has 1,090 farnms and a
popul ati on of 10,117 people. Wst Point is the |argest town
in Cumming County with a whoppi ng popul ati on of 3,250
people. 25.9 percent of the K through 12 student popul ation
of Cumm ng County attend private schools. In ny school, 40
of our 156 students are recipients of the Federal
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Governnent's free and reduced | unch program

Central Catholic is a private school that charges
a nomnal tuition and runs on a very tight budget.

Wiile the internet has been around in | arger
cities for several years, it just entered rural Cunm ng
County in 1996 through the enterprising efforts of a |ocal
service provider. Central Catholic quickly added a phone
| ine and purchased the software necessary to access the
internet. Since then, ny teachers and students have nade
continual use of our internet connection.

Using the Internet, ny Spanish teacher has been
able to access newspapers and nagazine articles witten in
Mexi co and Spain which provide her students with the
experience in translation as well as the international
perspective on world events. M/ chemi stry teacher has
students visiting periodic table web sites to access
substantial anobunts of information on the various el enents.
They are al so | earning about the chem stry of consuner
products by accessing the web pages of various household
cl eaners and nedi ci nes.

My rural geography teacher has said that the web
has provided his students with nore information on the
various country studies than can be found in any high school
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textbook. M/ Anerican history teacher was able to show her

students how The Wzard of Oz, witten in 1900 was really a

fabl e of the popul ous novenent alliance between m d-western
farmers, the scarecrow, the urban industrial workers, the
tinman, and WIlIliam Jennings Bryan, the cowardly |lion, who
chal l enged the large industrial corporations and eastern

fi nance organi zations, the wicked witch of the East.

(Laughter.)

W are at the point where we know we much provide
our students wth nore access to the web but are at a | oss
as to howto pay for this access. W nust operate our
school w thout the benefit of state aid or even state
| ottery noney that has been designated for educational use.
The only state assistance we receive is the mnim
al |l ot rent of textbooks val ued at approximately $2, 000. 00 per
year.

It doesn't seemto matter that we educate 25.9
percent of the K-12 student population in Cumm ng County or
that 25.6 percent of these students conme from|low i ncone
famlies that qualify for free and reduced |lunch. | am
enbarrassed to report that in Cunm ng County, Nebraska, the
educational needs of |ow inconme students are being ignored
by the state because their parents have exercised their
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First Amendnent right to educate their students in a
Catholic or Lutheran school.

We have considered the purchase of router, hubs,

I nfrastructures necessary to have nultiple access to the
Internet fromseveral roons. But such a solution would cost
us nearly $20,000.00. Since we are a rural school with a
significant free and reduced |unch popul ati on, we woul d get
a 60 percent discount on our phone service, the router hubs
and all of our infrastructure according to the discount grid
promul gated by the schools and |ibraries corporation. Such
a di scount has provided us with the incentive to nove
forward with our technol ogy plans.

To ne, the E-rate is about |ocal choice for
school s and conpetition for the service providers. Choice
is fundanmental to this program Central Catholic Hi gh
School and Guardi an Angel s Grade School have filed jointly a
470 formfor the discount on our phone |ines and our
exi sting contract with NAVI X (phonetic), our internet
service provider. W have also filed jointly with the
Sout heast Nebraska Di stance Learni ng Consortiumfor the
purchase of routers, hubs and infrastructure necessary to
wi re our school .

O her school s want and need different services.
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The beauty of this programis that the |ocal school may
choose what it needs. Nothing is nmandated. Nothing is
I nposed.

| read in the February 17th edition of "USA Today"
that the nunber of businesses are balking at the fee used to
fund E-rate. Oh, how history repeats itself. Nearly one
hundred years ago, the large industrial corporations and
eastern finance organi zati ons were enbodi ed by Li non Frank
Bonn (phonetic) as the now famliar w cked witch of the East

in the children's fable, The Wzard of Oz. Wat diabolic

caricature nust we now invent in the twentieth century to
depi ct those businesses that wish to shirk their
responsibility to the children of this nation by pulling a
plug on the E-rate discount. Thank you.

CHAl RMVAN KENNARD: Thank you very nuch, M. Janes.
And thank you for traveling here fromso far to be with us

today. We now have about 45 mi nutes for questioning from

the Comm ssioners. | would like to start off by asking a
question. And I'll just pose it to anyone who cares to
answer it.

The definitions in the statute are obviously very,
very inportant. And without dimnishing their inportance, |
just want to put them aside for a second and ask a question
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of policy. |'mwondering why this agency as a matter of
policy should draw any regul atory distinctions between
t echnol ogi es when the consuners are -- of that technol ogy
are receiving essentially the functionally equival ent
t echnol ogy.

For exanple, why should we nake any regul atory
di stinctions between a regul ar anal og tel ephone call and an
internet call whether it's -- particularly if it's phone-to-
phone, but whether it's phone-to-phone or phone-to-PC or PC
to-PC? Fromthe consuner's point-of-view, the consuner is
getting essentially the sanme functional service. Wuld
anyone care to take a stab at that one? M. Evslin?

MR, EVSLIN. Thank you. | would debate part of
that question. | think when the call is conputer-to-
conmput er or conputer-to-phone, the consumer is often
receiving a very different service than they woul d receive
on the phone alone. |If sonebody is surfing the web and in
conjunction with what they see on their conmputer, wants to
talk to a human attendant in a call center, have the
attendant in the call center say, see, |look at this page and
| ook at that page, that's something that is inpossible to do
on the tel ephone.

And so al though a conponent of that service is the
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human voice, it's a service that's very different for what
Is delivered or can be delivered on the plain old voice
network. | think though when you ask the question about
phone-t o- phone, then it's nore germane and deserves a cl ear
answer. And | think that the phone-to-phone service is just
the begi nning -- the phone-to-phone service when it's
provided by IP -- of a nuch better service than circuit
swi tching can ever deliver

It may be that today, particularly when it's
limted by the mserable circuit-switch last mle that's
avai lable, that it can't deliver its full potential. But
its promse is for conference calling, for exanple, that
doesn't require one of the six people in the world who knows
how to set up a conference call. It has a prom se for
enhanced applications where a phone call can start as two
peopl e tal king to each other, but where a conputer or a
digital canera or any other relevant device can be added.

In other words, although this service my
initially I ook something |like a | ow cost version of current
tel ephony, it's really the begi nning of something nuch, nuch
better. And if the regulation -- if the Comm ssion allows
it to be swept up in outnoded regulations or allows it to be
snot hered by those who would prefer not to be chall enged
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that way, then froma public policy point-of-view, we won't
get the benefit of the wonderful new applications that can
be devel oped.

And | think that's what justifies the Comm ssion
assuring that regulations that were neant for traditional
phone service don't end up dropping a regul atory nountain,

i n Conm ssioner Powell's words, on top of new and i nnovative
services just as they begin to devel op.

MR DX My | answer, M. Chairnman?

CHAI RVAN KENNARD: M. Dix, yes.

MR DI X: Thank you. Wth all due respect to ny
col l eague, the reality is -- is that the internet access
mediumis sinply a transm ssion nmediumno different fromthe
switched tel ephone nedium |In your exanple, which again
with all due respect is wong, the fact is if you had a
nodem attached to a web server -- and as we know, the web
which is comonly thought of as the internet, is really
27,000 nostly private conputers attached to the internet.
It's a distinction.

It could be dialed into with a regul ar tel ephone
line and accessed in the same way it is over the internet.
The fact is that the internet is a nore efficient way of
reaching that machine. It is not a technologically enhanced
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way to reach that machine. And that is a very inportant
di stinction because what it neans is we're both providing
the sane type of service, i.e., we're providing
I nterconnection into that web nachine. One is being through
the circuit-swtch network. One is being through the web
service -- | nmean one is being through the internet.

But the fact is the web server conmunicates with
my machine as a client/server type of arrangenent regardless
of the transm ssion nedium So it really has nothing to do
with the internet providing sone type of enhanced servi ce.

It does not because the Internet is not the worldw de web.
The worl dwi de web is 27,000 nostly private machi nes.

It is not the three mllion machi nes that are
attached to it. It is in effect nost strictly, | believe,
in nmy interpretation, the 40 percent National Science
Foundati on Network and 60 percent ARPA network of swtches
and transm ssion lines that facilitate | P packets to the
27,000 web servers or three mllion machi nes that are
attached to the internet.

So ny point is, is that claimng that the internet
I s an enhanced service is | think technologically incorrect.

MR EVSLIN. M. Chairnman, may | reply for a
second?
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CHAI RVAN KENNARD: All right. Go ahead.

MR EVSLIN. [|I'mafraid that response is
technically incorrect. First of all, the ARPA net doesn't
exi st anynore. And the internet is provided by private
providers. But nmuch nore inportant than that, the internet
Is a vastly enhanced service over circuit-switch tel ephony.
It's not just a cheaper way to deliver comuni cati on.

The inportant difference, in circuit switching, a
dedi cated connection is established between two points.

That connection uses up line space for the entire duration
of a tel ephone call. Excuse the engineering explanation.

But what's inportant about it is that because of the

technol ogy of I P, because there is no dedicated connection,

t hen great advances |ike the worl dw de web are possi bl e.
It's possible to click on one site in New York and suddenly
be looking at a site in Asia. That kind of thing can happen
on the circuit-swtch network.

And so the internet, the internet which is mainly
a private network in the United States but publicly
accessible, is the basis for a whole set of rich and
enhanced applications that circuit-switching is sinply
i ncapabl e of providing. Not only is it cheaper -- which it

is -- but the whol e nechanics, the whole engineering of IP
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make possi ble these services that are not possible on
circuit switching. And that's why it's so inportant that
t hese new services not be crushed as they devel op.

CHAI RVAN KENNARD: M. Const ock.

MR, COMSTOCK: Thank you, M. Chairman. As a
policy matter, | just would like to point out there seens to
be a lot of concern that if you do sonething to bring
internet into -- or internet access, nore specifically, into
a tel econmmuni cations service, you're suddenly going to
i npose massive anmounts of regulation. | think that's only
the result if the Commission fails to exercise its Section
10 forbearance authority.

That section was added specifically in the 1996
Act in recognition of the fact that we were going to sweep
in nmore people, and it allows you to craft a regine that's
appropriate for the technology involved. The reason that it
says that anybody who is providing a tel econmunicati ons
service shall also be treated as a conmon carrier was to
prevent |arge operators, |like the ARBOCs, from sinply
saying, "lI'mnot a tel econmunications carrier and not a
comon carrier," and suddenly getting out fromall the
existing rules and regul ations. You were given the
flexibility to do this.
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Let me speak briefly to two other points that were
rai sed. There's obviously a | ot of confusion about what the
Internet is. | think as many of us have been involved in
t he debate over Internet taxation know, the internet is
really sinply a set of protocols. It is a neans of
transmtting information. That is used to interconnect a
| ar ge nunber of machi nes, as has been pointed out.

The Defense Departnent pays for sone of that.
There is federal nobney going to pay for sone of the rest of
it even though these nets are bei ng phased out.

But | think the nost inportant point for everybody
here including the schools and |ibraries people is how do
you reach that last mle. And the bottomline is packet
switching is not nore efficient for getting to the hone.
You've got a single circuit that's going there. And in nost
cases, nobody else is trying to use it. So the fact that
you have packet switching is irrelevant. That's only
i mportant if you' ve got nultiple pathways to the sane
| ocati on.

So this efficiency argunent that the internet
advances is really a msnonmer. The expensive piece of the
network, the part that nobody is able to duplicate -- hence
we have no conpetition today -- is that last mle. It's
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fromthe central office to the house. That's what universal
service i s supposed to support.

And for the schools and libraries, | nean, that
was an excellent presentation. W all support it. But how
do your students get the internet to the hone and where are
we going to be five years fromnow if they continue to only
get plain old voice service and can't get internet access at
the hone? You can't do nuch | earning at hone once -- you
know, if all you can do is get it at school.

CHAI RVAN KENNARD: Ms. Dyson.

M5. DYSON. Ckay. | just want to rmake a coupl e of
points. First, it's not strictly true in the end, the
advant age of internet telephony is that you can use that
single line to the hone and get both voice and data
simultaneously. That -- that's a great advantage.

But what | really wanted -- | wanted to ask a
guestion to which I'mnot expecting a straight answer. But
nonet hel ess - -

(Laughter.)

-- internet tel ephony basically has two benefits.
One, it is in fact a nore effective use of capacity because
that's what packet switching is all about. But it also
benefits from being out fromunder various regul atory
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requi renents and access charges. |t obviously -- the
difference is nuch greater when you're tal king about
I nternational telephony when the prices are nmuch greater

But can you give us sone sense of what the -- how
much is due to the one and how nmuch is due to the other?
Wien we have a truly efficient market-based pricing schene
for reqgqular tel ephony, what wll be the advantages of |IP
t el ephony?

MR EVSLIN Yes, let ne answer that. Today if

both were on purely a narket-based basis, the cost of IP

t el ephony, the true engineering costs, mght -- for simlar
services -- let's ignore the fact that it can be used for
much better services that can't be provided -- m ght be as

little as 25 percent better than for traditional circuit
swi t chi ng.

But that's today because the technology with IP
t el ephony is about is substituting conputer power for
bandwi dth. And by Moore's |law, we know that the price of
conput er power keeps getting cut in half every year and a
hal f. So today's economcs that favor |IP tel ephony becone
much nore favorable as we nove forward.

Al so, as nmuch nore of the conmunications broadly
(i naudi ble) is data comuni cations, then the data network,
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even without this whol e discussion, just gets bigger than
the voice network. And so the econom c advantage of piggy-
backi ng on the data network as opposed to having a separate
voi ce network is much, nmuch greater. And then of course
there's this enornous potential for devel oping applications
because voice and data are now in the sane format and on the
sane network as each other instead of being on separate
net wor ks.

To use -- to give you a straight answer to the
first part of your question, there is a huge arbitrage
advantage in international I|IP tel ephony that nost of the
savi ngs cones fromarbitrage. And that's not surprising
because nost of the costs of international telephony cone
fromthe arbitrary accounting rate structure.

That's not true in donestic tel ephony. And I
woul d argue that it suits the U S. public policy and FCC
policy to take advantage of that arbitrage to drive the fat
out of the accounting rate structure, both in traditional
tel ephony and in I P tel ephony so the people can nake cheaper
i nternational calls and so the bal ance of paynent stops
getting danages by the funny accounting that goes on around
cal | - back services.

CHAI RVAN KENNARD: Do we have any ot her questions
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fromthe bench?

COW SSI ONER PONELL: | would like to go back to
the boring | egal question for a second. To what extent --
and | guess this is really for you, Earl, I'msorry -- but
are we just quibbling over this definition because to what
extent is it true that Congress has conferred to the
Comm ssion a fair anount of discretion in -- even if they
are tel econmunications carriers as to who contributes and
who gets support?

As you note yourself, the provisions speak of an
evolving -- it's not very clear. It sonetines says evol ving
level. But if you go on to read, it really does suggest
that there is an evolving definitional exercise in
determ ni ng what services are eligible for support and that
the Conmi ssion in conbination with the joint board is given
the discretion to make those determ nati ons and evol ve t hem
over time.

So that even if we did as you suggested and then
said that an internet service provider was in fact providing
a tel ecommuni cation service, we would still have | ega
freedomto make a policy determ nation as to whether the
maturity of those services have reached a point where we
either want themto contribute or we want themto gain
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support.

You, yourself, suggest sone discretion by pointing
to Section 10 forbearance. But | would potentially argue |
don't even need that provision. You know, and even in one
spot, you know, in 254(f), we're specifically given the
power to decide who el se can be required to contribute if we
determ ne the public interest.

MR COMSTOCK: Well, as long as that person is a
provi der of telecomunications -- and | think -- | would
argue that it's not a qui bble because you -- the statutory
definitions are specific. And as | said, sonme of this was
t he conprom se that was reached between the house and the
Senate as to how we were going to keep universal service
wi thin a contai ned anmount of noney.

What concerns | think many people is if you decide
that these enhanced service can never by definition be a
t el econmuni cati ons service, then you're deciding something
sort of so far down at the root of a tree that you never
have those options that you just outlined | ater down the
r oad.

If they are in fact providing tel ecomunications
service -- and | think sone internet services are primarily
the transm ssion of the user's information w thout changi ng
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the formor content -- those are tel ecommunications and
t herefore shoul d be tel econmuni cati ons services.

If you -- if you allow themto overlap and be in
there, then you do have sone of that discretion. Under
Section 10, you have the clear authority to forebear from
appl ying any provision of the Act to a tel ecomrunications
carrier, class or class of services. But | think when it
cane to, for exanple, the contribution requirenent, the
hurdle for you would be a little bit higher because the
statute specifically says you' re supposed to contribute.

Now, you could still find in the public interest
and because of these other factors that are outlined in
Section 10, you don't need to do that. But | think that you
woul d have to nmake that exercise.

As to sone of the other decisions, for exanple,
the conmon carrier regul ations that people keep referring
to, | don't think the hurdle is very high at all because
whi | e Congress has said, yes, they shall be treated as a
comon carrier to the extent that they provide a
t el econmuni cati ons service, you can point back to the entire
range of conputer decisions and ot her things where you' ve
al ready decided that these really are not common carrier
services though they may in fact be tel ecommuni cations
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services under the Act.

So | think the Act is structured in a way that
gives you a little bit nore flexibility. | don't think you
have the flexibility under the evolving definition to decide
that a service that you've announced today as an information
service is later a tel econmunications service.

| think that's where you get yourself into rea
trouble. It's -- where as if you said, for exanple, on
I nternet access, you said, yes, it's a telecomunications
service, then you go through the four hoops that are in --
in (c)(1) -- 254(c)(1), you say, well, it's not available --
it's not subscribed to by a majority of residential
subscri bers.

So therefore, it's out. W're not providing
i nternet access as a basic supported service today. W my
be tonorrow. And then when you junp down to the advanced
services issue for schools and libraries, it's a no-brainer.
You say, well, this is a service that is needed for schools
and libraries and we're going to provide it because we don't
have to junp through the sane hoops as we do in (c)(4).

But I will disagree with Howard. | don't think
your interpretation of (c)(3) is correct. It says, services
referring back to universal service which is an evol ving
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| evel of tel econmmunications service. It doesn't give you
the authority to junp out and say you can provide
I nformation services. Even (h)(2) is specific. It says,
"access to advanced information services and
t el econmuni cati on services."

So | nean | think you are bound by the statute and
that's why it's inportant that you go all the way back to
the definitions at the root and | ook carefully at where you
draw the line there.

CHAI RVAN KENNARD: Let nme follow up on the
f orbearance argunent that you advanced. Assunming for the
sake of argunent that this agency, the federal jurisdiction
were to deeminternet services as tel econmunications
services and then forebear fromthis nountain of regulation
on the theory that this is a evolving technol ogy and we want
to foster its growt h.

What assurances woul d we have though that state
jurisdictions would not -- having seen that the federal
jurisdiction has deened these tel ecomruni cati on servi ces,
then i npose their own nountain of regulation thereby
defeating the whole theory of the forbearance argunent?

MR, COMSTOCK: | would refer you to Section 10(e)
whi ch specifically says, "State enforcenent after Conmm ssion
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forbearance: A State Comm ssion may not continue to inply
or enforce any provision of this Act that the Comm ssion has
determ ned to forebear from applying under Subsection (a)."
| think that covers it.

And also | would point out that today you have it
both ways with respect to information services. On one
hand, in 1983, you said these were all interstate services;
states can't touch them And then on the other hand, you
say they're a local service and therefore they don't have to
pay access charges. So clearly that's survived various
chal |l enge and has existed. But | think nore specifically,
10(e) protects you fromexactly that possibility.

COWMM SSI ONER POVWELL: Should | be troubl ed though
by Section 232(b)(2) which says the Act generally affirns
the Conmi ssion's policy by noting that -- well, "The United
State's policy to 'preserve the vibrant and conpetitive free
mar ket that presently exists for the Internet unfettered by
federal or state regulation' "? | don't know any area that
is nore |laden with regul ation than being a common carrier
subject to those provisions. It seens that's an utterly
i nconsi stent statenent.

MR. COMSTOCK: | don't think it's inconsistent at
all because, first of all, a policy statenent does not trunp
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the statutory requirenents of the Act. | would point out
that earlier the House had specific |anguage -- statutory
| anguage forbidding the Comm ssion fromregul ating the
internet. The Congress did not adopt that and never w ||
adopt such a statenent because bl anket exenptions |ike that
al ways get us into trouble.

So you have that general policy statenent out
there. And that to ne then gives you even nore authority
under Section 10 to point back and say here's the reason
Congress has said we don't want lots of regulation. So
we're frankly going to decide that these internet services
are tel econmuni cations services. But the only provisions of
the Act that may apply nmay be the universal service
contri bution.

Maybe it's the provision that protects custoner
privacy. It says you can't sell information that AOL or
anybody el se picks up. | nean, why shouldn't that apply?

Maybe the provisions regarding disability access
shoul d apply. But, | nean, you can go through the Act and
deci de what you want. And frankly, 230(b)(2) gives you
plenty of authority then to say in addition to all of the
ot her reasons we may have cited, here's the policy statenent
by Congress saying we should m nimze any regul ati on of the
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I nternet.

But it doesn't trunp the statutory | anguage that
says certain things are tel ecomunications. W knew about
the internet when we did the statute. And frankly, if you
continue the basic and enhanced distinctions as you have
themtoday, five or 10 years out there's going to be nothing
that's tel ecommunications. So | fail to see how you woul d
give any effect to the Act.

And frankly, it has a huge inpact on | ocal
conpetition. The statute is very specific. You get access
for the provision of a tel ecomunications service, not a
t el econmruni cations service and an information service. So |
think at sonme point, the Commi ssion runs a grave risk of
hurting the other provisions of the Act that were carefully
structured if you go down this path of saying only this very
narrow cl ass of services is in fact tel econmunications
servi ce.

COW SSI ONER POWELL: But in the context of the
provi sion that tal ks about evolving services, it does speak
separately of telecomunications services and information
services. | nean, in (c) -- | don't want to get hyper-
technical -- but it says, "Evolving | evel of
t el ecommuni cati ons services and the Conm ssion shal
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establish periodically under this section taking into
account advances in tel ecommuni cations and information
t echnol ogi es and services."

MR, COMSTOCK: That's right, because again it's
prefaced with the words "access to". And you want to have
access to. You may need -- for advanced information
services, you may need | arge bandwi dth capacity. That's
where the statenent in the report is conpletely consistent.
It may include dedicated data |inks. You may need a huge
pipe. And if that's what the Commi ssion deci des you need,
that's fine.

But again, it's -- it's -- there's a line drawn
there. It's "access to". And as | said, to the extent the
Conmi ssi on decides that Internet access is a
t el econmuni cati ons service, you don't have any probl em

Your only problem when the thing has got you tied
in knots is that you' ve drawn this old line, this pre-1996
line, and tried to carry that forward and still get -- get
-- as people | think rightly pointed out, you want
conpetitors to be able to provide access to the internet.
You don't want to limt that. But you do that by bringing
nore people into the definition of tel ecommunications
carrier and then crafting the appropriate regi ne under
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Section 10, not by trying to hide themin a definitional
line down in Section 3.

CHAI RVAN KENNARD:  Commi ssi oner Ness.

COW SSI ONER NESS: M. Constock, you point to the
-- you point to the decisions in conference not to adopt
specific |anguage of -- on the House side. Can you point to
specific language in the conference report that would
clearly show that Congress intended to really restructure a
regi me that has been in place for an extended period of
time, expressly so?

In other words, we had for -- for years and years
made t he distinction between basic and enhanced servi ces.
The MFJ had a simlar distinction between comon carrier
communi cation services and information services. One would
think that if this was going to be a major change in -- in
the regi ne, that Congress woul d have expressly so stated and
not done so via definitions that can be interpreted one way
or another. Can you point to sone specific affirmative
| anguage apart from what they did not adopt?

MR, COMSTOCK: | think the short answer is you
have to take it in totality. | nmean, the reality is, well,
yes, many people are imrersed in the nuts and bolts of the
MFJ deci sion and the basic and enhanced distinction. You'l
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notice that Congress did not adopt any of those things
directly.

| know there were nmany attorneys that tried to say
that we did this, we did that. The reality was Congress
tried to craft a schene that nade sense to it. And frankly,
as you well know froma brief that was filed in support of
the FCC s position before the 8th GCrcuit, there were things
Congress did in that Act and thought it nay have
acconplished that didn't -- didn't totally work. And so
can't say | can point to anything definitive that says in
bl ack and white, we intended not to adopt the basic enhanced
distinction. | think that would be a m snoner anyway.

What we clearly intended was you have the
flexibility to go forward. And what we did not adopt which
was in earlier drafts was specific statutory |anguage that
said these two may not overlap. W gave you that
flexibility. And | think when you | ook at the other
provi sions of the Act, for exanple, the statenent, "There
shoul d be an evolving definition of universal service or

evol ving | evel of tel ecomrunications services;" how do you
get there if you continue down this path of very narrowy
crafted transm ssion services when everything is

i ncreasi ngly being packaged toget her.
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As you're finding out yourself here in this panel,
we can barely figure out where to draw the line. So that's
-- that's why |'msaying the definitions don't force you to
draw that line. There's nothing in the statute that says
that nust be the case. And to give effect to all of these
ot her provisions and the nmany ot her objectives, regulatory
parity and | ocal conpetition, universal service, you're
tying yourself in a knot by continuing that pre-1996
definition which put together at a tine when you had no
forbearance authority. That's the reason the forbearance
authority is there, to take care of that problem

COW SSI ONER NESS: You talked a little bit
earlier about the contami nation theory in Conputer I1I1.
Where woul d you draw the line? How would you distinguish
the transm ssion fromthe other services such that it is no
| onger an enhanced service, rather to distinguishable,
nmeasur abl e servi ces?

MR, COMSTOCK: Well, | would suggest that there
are sone services that are both an information service and a
t el econmuni cati ons service. And what you need to do is | ook
at what is the user getting out of that service. Wen I
sign up for an e-mail, the fact that it nmay be stored on
sonme server is really irrelevant. The fact that there is a
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header ad is conpletely irrelevant. | nean, if |I get a fax
today, it's -- it's printed out oftentines wth all kinds of
I nformation that wasn't on the original page.

So that doesn't change it.

When it conmes into ny office today, it goes into a
server. | get the choice of reading it online or
downl oading it. Again, that shouldn't change it because the
transm ssion fromthe user is the sane. You have an option
-- you can either draw the line or make them overl ap and say
that sonme services that are both. |If you draw the line, |
woul d suggest that you nove it fromthe basic transm ssion

and focus on what is it that the user is primarily

interested in. [P telephony -- I"'minterested in talking to
sonmebody. Wien | send an e-mail, I'minterested in sending
a specific message. | don't want it changed. | nean, if it

ends up w apped soneone place else, that's really a probl em
in the transmission. So that's what | woul d suggest you
| ook at.

COM SSI ONER NESS: | don't know whet her you want
to hear this but another thing that's going to happen is the
paynment arrangenents fromthe consuner side are going to
change dramatically. You' re already seeing people offering
no just free e-mail but free internet access in exchange for

Heritage Reporting Corporation
(202) 628-4888



N

A W

10

11

12

13

14

15

16

17

18

19

20

21

22

23

87
subj ecting the consuner to advertisenents. | think you're
going to see sender pays e-mail where the ISP is in the
col I ecti on business and hands out conm ssions and so forth.
And | don't know what that neans but it certainly nakes this
whol e thing even nore conplicated and nuch harder to decide
what it is you're going to |levy any fees or access charges
agai nst .

CHAI RVAN KENNARD: Does that |ead you concl ude --
where | think you're going is that you can't look at this
problemfroma sort of service offering-by-service offering
approach. You would have to draw a -- a rather sweeping
line and then | ook to see whether various services should be
required to pay or not as opposed to doing it sort of
t echnol ogy- by-t echnol ogy, service-by-service.

M5. DYSON. Yes. | guess I'msaying | think it is
so conplicated that you don't want to ness with it for two
reasons: 1) you don't want to ness with it; 2) if you do,
they will imrediately figure out clever ways to get around
it. And so, again, if you lead it to the providers of
capacity to figure out what it is that they're selling to
ot her people and to assess charges anong thensel ves, this
i ncl udes access fees, without -- and I knowit's hard to
wi t hdraw from a nonopoly market and there are | ocal
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nonopol i es and so forth.

But in the end, what you really want is to let the
various players decide for thensel ves and all ocate the costs
maybe even to adverti sers.

MR DX My | comment on that, Ester? For the
mar ket reality of not doing anything, to Comm ssioner
Powell's point of if there is not interpretation, is that we
carriers under whomthese obligations currently exist be
forced into maki ng sone perhaps unw se busi ness deci sions
around trying to avoid for conpetitive reasons these very
requirenents.

And what | nmean by that is it would be very easy
for us, very expensive, but we could begin to deploy IP
services, Internet-type services inside a circuit-switch
environnment. And certainly if you |l ook at sone of our
| arger conpetitors in our business in M, they run the
former NSF net, the backbone of 40 percent of the Internet,
and they are also a common carrier.

And the question | have to you is if you don't
change the definition of a tel ecormunications carrier, then
| assure you that MCI will consider a strategy wherein they
will begin to nove their circuit services in an accel erated
fashion to that Internet service to avoid paying these
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access charges in this common carrier status.

To that point, | have another piece of anecdot al
evi dence. Today's Washi ngton Post, a story by Stephanie
Mat a (phonetic) says, "Bell's advanced data networks has
entry into the long distance business.” And what it says,
if I could just briefly read, "Sone Bell's are pl anning
sophi sticated data networks based on Internet protocol, IP
technol ogy that woul d haul conputer data at hi gh speeds over
| ong di stances."

Now, if | can read ahead a little bit, "The Bells
insist”™ -- and they're seeking, as you know, with the FCC to
be able to carry this on an interstate basis. And they're
contending that it is a data service. "The Bells insist
that they aren't trying to surreptitiously get into the
voi ce | ong distance business. 'It is conceivable that there
will be incidental voice usage', concedes Edward Young, Bel
Atl antic's associ ate general counsel."

I"'mnot here to inpugn his reputation, but nobody
in this industry believes that he intends to carry just
data. Wiat he was trying to do is what the rest of us are
going to be forced to do which is try to skirt this policy
i ssue by the deploynent of this technol ogy and avoid the
regulations. So | put it to you, if -- if an MCl is both an
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I nternet service provider and a common carrier, what traffic
IS subject to this and what traffic isn't? |If there's no
re-definition of tel ecomunications, then | assure you that
all of us will look to avoid these access charges and ot her
things by shifting our business to IP, i.e., non-regul ated
types of technol ogi es.

CHAl RVAN KENNARD: Ms. Dyson, would you like to
respond?

MS. DYSON:. Yes, just very briefly. And the irony
of it is of course that this is probably a good
t echnol ogi cal and busi ness deci si on because according to Tom
Evslin, you' re going to get approximately 25 percent nore
efficient use of whatever capacity you have. And so this is
sonet hing devotedly to be wished. The only challenge is the
unequal application of the access charges.

MR DIX: That is correct. Thank you. That is
correct.

COWM SSI ONER POVWELL: Way -- why are we -- isn't
an error being made assum ng that universal service
automatical ly nust be synonynous with access charges? |
mean, one of the potential advantages is things noving to a
nore efficient, nore cost efficient network is that price
goes down. And if one of the notions of universal service
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Is affordability, there is at |east theoretically the
possibility by noving traffic to nore efficient networks,
you w Il indeed | ower price. And people who we're worried
about making sure are subsidized are actually being
subsi di zed by the market and technol ogy rather than by the
United States CGovernnent.

MR DI X: But, Comm ssioner, the definition of a
t el ecomuni cati ons provi der goes back to this basic carrier
definition. And we're contending that there is no
difference in -- in this specific phrase, that -- that
transm ssi on between or anpong points specified by the user
of the information he's choosing w thout the change in the
formor content of the information as sent and received --
which is the definition for a tel econmuni cations carrier --
is no different froman information service provider than it
is for a conmon carrier. W are doing exactly the sane
thing; delivering exactly the sane piece of information in a
di fferent nedi um

Therefore, there seens to be a link, at least in
ny mnd, between the universal service fund and access
charges because they're both predicated on the sane
definition.

COW SSI ONER POVWELL: You're a | awer when you
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want to be.

(Laughter.)

CHAI RVAN KENNARD: M. Const ock.

MR, COMSTOCK: Yes, if | could just respond
briefly on the issue of access charges. | don't disagree
that you need to find a way to do things w thout access
charges. And as | said before, I'"'mcertainly not advocating
that you take the current regine and apply it to the I SPs.
We're col |l ecti ng enough noney today. The problemis as
traffic shifts, that then increased the costs that have to
be paid by the voice users which just increases the cycle
and makes it nore rapid.

The real issue is the Conmission in the states
have been setting access charges at |east since 1983
supposedl y because they paid for the use of the network and
because it goes to support universal service. As is
illustrated in the Stevens letter, there is a problem Even
busi nesses in sone cases are not paying the full cost of the
line as -- as determ ned by the regulators. Now, |'m not
saying that's correct. But | nean, the Commi ssion has to
step forward at some point and say either we nade the right
decisions in the past or we didn't.

But assum ng that the rates the Comm ssion and the
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state conmm ssions set are accurate or close to, then you
have this 25 billion dollars in paynents fromlong di stance
pl ayers to the | ocal players supposedly to support the cost
of the nobst expensive piece. And -- and you're seeing
evidence of that. That's part of the reason we're not
getting local conpetition. |If you want the nore efficient
packets which is going to the hone, then you better pay the
| ocal exchange carrier for packet swtching. |[|f you tel
themthey're only getting universal service for circuit
switching, then they're not going to install packet
switches. So you don't get the better band width to the
hore.

But, | nean, sonewhere in there, there's this
nmushy pot of 25 billion dollars. And you can't just say by
exenpting out an ever-increasing class, we're sonmehow goi ng
to get rid of it. You have to decide and delve in what it
is. And all I'msaying is that when you do that, you should
t hrow everybody into the pot. And then that gives the ISP
t he exact same incentive as the I XC to reach the custoner
directly, through a nore efficient network. There aren't
any | SPs today building networks to people's hones. They're
not interested, you know.

CHAI RVAN KENNARD: Ms. Lesser.
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M5. LESSER | am afraid that what's happeni ng
here is that Internet tel ephony is really becomng a
bogeyman. And what |I'mhearing, with all due respect to M.
Evslin and M. Pulver, little nore than a -- really at this
point a theoretical service. | nean, we saw sone
denonstrations earlier today. There certainly is
devel opnent in the Internet tel ephony area. But we have no
mar ket data. We have no idea how consuners are going to
respond.

And | think when we tal k about the ISP questi on,
we need to | ook at the other services that |SPs are
providing and for ACL, really the only services. W are not
provi ding an Internet tel ephony service right now and yet
you' re tal king about, you know, whether or not we're
provi di ng a conparabl e voice service. W don't have a voice
service. And so what | think we need to enphasize is our
services operate what is essentially on top of the
t el econmuni cations infrastructure.

And frankly, ny business people would be shocked
to hear that we have tel ecommunications revenues because
they see it as a huge cost center for Anerica Online. | am
payi ng for tel ecommuni cations service because | certainly
need those services and they certainly -- the transm ssion
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elenment is critical. But | basically take those services as
aretail custoner and | then bundl e those services with the

services |'mproviding and pass themon to consuner.

So if I were essentially -- just in |ooking at
uni versal service, | realize that access charges is a
different question and | can address that, as well. But I
woul d essentially be paying tw ce because right now, |I'm
spendi ng hundreds of mllions of dollars a year for
t el ecomuni cati on services on which -- through which I am --

| am rmaki ng a universal service contribution. And if | were
required on top of that to look at nmy information services
revenues and nmeke another contribution, then | woul d i ndeed
be paying tw ce.

So | think it's inmportant to not |et Internet
t el ephony -- which, again, there certainly is going to be a
mar ket for and | think the Comm ssion has to pay cl ose
attention to the devel opnent of that marketplace. | don't -
- my personal opinion is that | don't think you'll opt --
you should or will opt to regulate since what we've seen is
a lot of innovation in a market-driven -- in a market-driven
environment. But | do think that we need to nmake sure that
it isn'"t the bogeyman for conplete reclassification of |ISPs
at this particular tine.
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CHAI RMAN KENNARD: M. Const ock.

MR COMSTOCK: If | could just address the issue
of doubl e paynent briefly. The point is you pay for |ines
fromthe central office to the ISP center just |ike an I XC
does. Yet an | XC does pay access charges. And the end user
who is buying the |long distance service al so pays to the | XC
charges that they don't pay if they use the Internet.

For exanple, if | get online and talk to ny
brother in Ceveland for two hours, whether it's by voice or
video or in a chatline e-mail, | pay 70 cents a day to the

| SP. That's basically what it costs ne, plus | pay fromny

| ocal phone service. |If | picked up the phone and nade the
same conversation, | would pay what | paid for ny | ocal
phone service and | would pay -- at 12 cents a mnute, |

woul d pay $14. 40.

Now, maybe -- maybe there's something wong with
that and it needs to be readjusted. But the point is why
should | be able to conmmuni cate, have the same conversation
one way and | pay 70 cents; the other way | pay, well, 20
times as nmuch. So | nean, you're not double paying. You
are contributing to universal service to the extent that the
busi ness |ines are above cost and sone of that noney gets
transferred. But you're not paying as nuch as a simlarly
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situated I XC is paying to support the |ocal network.
"' mnot saying what the I XCis paying is right. |I'm
just saying you're not paying as mnuch.

And the second point | would nake is if AOL i s not
provi di ng voi ce tel ephony, it nmay be only your e-nmai
services that we need to worry about or your Internet fax
servi ces.

(Laughter.)

But the point is you are providing sone
t el econmuni cations service. There are |ots of other
services you're providing that I wouldn't include.

COMM SSIONER NESS: If | could follow up on that.
Isn't the carriage of an e-mail nessage essentially the
transm ssi on between or anpong points specified by the user
of information of the user's choosing?

M5. LESSER Well, in sone ways -- certainly if
you just look at the text of the nmessage -- | nean, if |
send a nmessage to nmy nother that says, hi, nom and she
receives it, she receives that text. But what she al so
receives are additional capabilities which is the service
that we're providing whether they are storage capabilities,
whet her they are reply capabilities, the entire browser that
goes with the e-nmail.
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So that -- while that -- an elenent of the nessage
that is received on the other end certainly | ooks to the
user froma textual standpoint as the sane nessage froma
substantive standpoint. Wat is wapped around it, the
service that we are providing which is -- you know, which is
reply, which is forward, which is storage capabilities is
much nore than -- | nmean, | think it's really wong to just

| ook at the text of that nessage.

There's much nore on the screen. |If you | ook down
alittle bit nore, you'll see -- at least on ACL, if you
| ook down, you'll see the footers. And if you |l ook on nost
e-mai |l systens, you'll see the headers. But there is a |ot

nore information that goes along with that to enabl e that
nessage to travel and to get to the recipient.

CHAI RVAN KENNARD: But what difference does that
make? | nean, if -- if the nmessage being conmunicated is --
is -- to your nother is basically the e-mail transm ssion,
what difference does it nake if there are other capabilities
that may or may not be used? If -- if what we're talking
about is whether we have a regulatory reginme that in effect
creates distortions, the fact that you have ot her
capabilities seens, as |least prelimnarily, sort of
irrel evant.
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M5. LESSER  Well, | know, but the other
capabilities are not -- perhaps | m sspoke. They're not
severable. | nean, we're not -- |I'mnot talking about one
capability versus another capability. |'mtalking about the

e-mail service itself has to be | ooked at holistically. And
that entire service is not just the transm ssion of the
text. It is all the other capabilities that | spoke about.
So | don't think it is right to say aren't we tal king about
several different services.

COW SSIONER NESS: |Is that nore a function of
reformatting rather than changing the content?

MS. LESSER | suppose it depends on your version
of content. | nean, when we | ook at the historical
definition of enhanced services and the definition of
i nformati on services in the Act, all of the things that we
"do to that test” or wap around it in order to nmake it go
to the recipient are included in those information services.
We're not sinply providing just the transmi ssion -- | nean,
it's -- if you look at it very literally, obviously you say
sent and received and perhaps focus on what the user is
seeing. But | think if you look at the entire service, the
answer i s no.

CHAI RVAN KENNARD: M. Synons.
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MR. SYMONS: M. Chairman, thanks. What | would
like to do is maybe go back and try to answer your question
from45 m nutes ago: Wiy shouldn't the Comm ssion extend
the existing regulatory structure to services that |ook to
the end user to be the same? And | think there's a short
answer that mght sound flippant, but naybe isn't upon
further reflection. And | think the answer is because you
don't have to.

And, in fact, if you attenpted to take the
regul atory structure that was desi gned over 64 plus years to
addr ess nonopoly concerns that arose when the tel ephone
networ k was constructed and even, | think nore
appropriately, nmonopoly concerns when the railroads were
built because that's where Title Il conmes from there
doesn't seemto be a real need at this juncture to take that

regul atory structure and apply it to a set of nascent

servi ces.

And in this regard, | think both the point that
M. Evslin nmade and that Jill Lesser | think are worth --
worth repeating. That | think there's a -- there may be a

di stinction between |IP tel ephony which turns out to be the
poster technology of what a difficult problemthis is for
t he Conmi ssion, not to take anything away fromthe
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difficulty, and other information services that are provided
over the tel ecommuni cations networKk.

Let's put aside Internet tel ephony for a nonent.
That's clearly the nost difficult issue. It's one that's
going to cone back long after April 10th has cone and gone.
If you | ook at the other services, e-mail, voice mail, even
Internet access, | think there's an alternate history of the
1996 Act fromthe one that's been presented here this
afternoon that suggests that in fact when Congress adopted
the definitions of telecommunications and information
services, it was in fact borrowing heavily and overtly from
the MFJ and from Conputer I1.

The definition of information service, which would
| argely be read out of the statute by nmuch of the
conversation here today, neans the capability of generating,
acquiring, storing, transform ng, processing, retrieving,
utilizing, or making available information via
t el econmuni cations. That definition was drawn | argely from
the MFJ. And going to Comm ssioner Ness' question, there is
an expressed reference in the House report that says we are
taking this definition fromthe MJ.

If you go back to the MFJ, it turns out e-mail,
voice mail, even Internet access -- it used to be called the
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gateway service -- all of those things were present and
brought before the Court and the Justice Departnent. And it
turned out, as between tel ecommuni cations and infornmation,
each one of those things was an information service even
though in the MFJ, nearly the sane definition
t el econmuni cati ons al so exi st ed.

The fact is that those capabilities, e-mail, voice
mai | , access to sone sort of information gateway, were
deened capabilities for acquiring, storing and retrieving
and maki ng avail able information; not tel ecommunications;
not the provisioning of a pure pipe because each of those
services, whether it's e-mail or voice mail, involved some
sort of enhancenent to the pipe if | could use that term
her e.

My fear is that by trying to address every single
probl em every single very thorny issue that you doubtl ess,
you and your successors will confront here in advance of
this April 10th report, what you'll end up doing is doing
what no one can do, is taking a snapshot, engaging in a
static analysis of a very dynam c set of questions, and
i nevitably, as all of us would under the same set of
difficult circunmstances, naking the wong prediction about
how things will roll out after April 10th.
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There's no need to do that, certainly not for this
report. And it may not even be advisable to try and do it
as a matter of policy right now There are -- these
questions unfortunately are probably best attacked
incrementally. | suggest -- | would al so suggest that --
that there's not that nuch of a difference between the post-
1996 requl atory structure and the pre-1996 regul atory
structure.

Internet telephony is clearly a very difficult
issue. | would suggest that you don't need right now to
deal with that because it is not any nore than sone press
rel eases and sone -- and sone tinkering, LCl's -- LCl's
concerns, which are legitimate -- will be legitimte to the
contrary not w thstandi ng.

If you take it perhaps a little bit at a tine
rather than trying to bite it all off and trying to decide
essentially what's undecidable, | think you' Il be faithful
to the statute, | think you will address the legitimte
concerns about universal service that will arise, and I
think you' Il do it without having to essentially back into
regul ation only to have to turn around and de-regul ate under
your forbearance authority which would seemto be a very
cunbersone way essentially to leave us all in the sane pl ace
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we are right now.
CHAI RVAN KENNARD: Ms. Lesser.
MS. LESSER. What | was going to add was | think
that -- | nmean, | actually agree with a | ot of what Howard

just very articulately said. And | think that I would |ike

to comment just for a nonent on the forbearance issue. It
seens to ne that as we -- and as Earl pointed out -- there
are -- there are a lot of inefficiencies that have

historically been included in the access charge system and
t he uni versal service system

And, you know, as we | ook at whether or not a |ong
di stance call on the tel ephone should actually cost as much
as it does, it seens sonewhat backwards to ne to say, okay,
well, we admtted that that is an inefficient service that
needs to be | ooked at again; but why don't we bring other
people into it and then try to essentially then figure out
what to do.

It seens to me the way to do it is to look at the
Internet as an unregul ated industry and the innovation that
has essentially incurred because of how unregul ated -- well,
how mar ket -driven the Internet has been and basically say
why don't we take from-- why don't we |earn | essons from
the Internet rather than sinply trying to bring a new -- an
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entirely new industry under old regul ation.

| nmean, | think one of the nobst inportant aspects
of this is certainly the position that the United States
Governnment has taken overseas. W have nade a historic
t el ecomuni cati ons agreenent just several nonths ago
essentially -- or really nore than a year ago now -- tine
flies -- has essentially said to the world, you know, do not
regul ate the Internet and pl ease, essentially, nmake sure
that tel econmunications regulation is stripped away as we Qo
forward as technol ogi es converge.

If we in this country all of a sudden say, well,
actually we're going to change our m nds and now call the
Internet a regulated entity but we're going to pick and
choose as to what we at any given tine think is inportant to
regulate, | think what we end up with is big confusion and
certainly a lot of inconsistency froma policy standpoint
around the world.

CHAI RVAN KENNARD: M. Evslin.

MR EVSLIN. M. Chairnman, just to add to that,
the rest of the world has taken the United States' advise
and the European Comrunity has decided not to do this type
of regulation until at |east the year 2000, recogni zing that
the industries are both in their infancy and are no
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substantive threat to the nore regul ated i ndustries today.
And | think that's true. And | -- | have to -- there is a
| ot of hype about Internet tel ephony.

But the nost wild projections of what it can be,

having it be less than a billion dollars next year in an
I ndustry that's worldw de 200 billion dollars and grow ng by
ten percent a year -- and again, the nost optimstic

proj ections don't have Internet telephony, this poster boy,
with a market share equal to one year's growh in
traditional tel ephony until seven to ten years fromnow. So
part of the answer to why shouldn't we regulate this is
there isn't any threat now.

On the other hand, access charges certainly do
cause distortion. Access charges cause distortion in
econoni ¢ decisions even if there were no such thing as |P.
And so there is real danmage bei ng done by the current access
charge regine.

And so it would seemthat regulatory tine is nuch
better spent unencunbering the traditional
t el econmruni cations industry fromthe uneconom c aspects of
access charges so that their decisions are not distorted, so
that they do have an incentive to deploy the nore effective
and nore cost efficient IP netwrks, so that they do have an
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I ncentive to replace the circuit-swtch last mle with an IP
last mle, not to get around regul ati on, but because the
econom cs are sinply better absent access charges.

So it would seemthat the best course for the
Comm ssion woul d be to concentrate on undoi ng the
di stortions caused by access charges by getting rid of the
access charges, not by applying the distortions to everyone.

CHAl RMVAN KENNARD: Thank you. Pl ease.

COW SSI ONER TRI STANI:  This goes back to
somet hing we were -- you were tal ki ng about was the e-nai
unenhanced service. And I'mhaving a lot of difficulty with
all of this because | love the Internet. | have a
Di sney.comkid. | just visited schools in San Juan, Puerto
Ri co where they have one provider per 450 students and --
and a basic line, so it takes forever. They love it.

At the sane tinme, we | ook at these things and --
and is as fax tel ecommuni cations service?

M5. LESSER. A fax?

COW SSI ONER TRI STANI: A f ax.

MS. LESSER  Yes.

COWMWM SSI ONER TRI STANI:  Yes, right. And | know
that a | ot of people between Europe and the U S. are sending
their faxes through e-mail to avoid the high price, the
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exorbitant price that they pay for a fax. And | know you
say, well, it's different; we have all these other
capabilities. But -- but --

MS. LESSER. They're not exactly --

COW SSIONER TRISTANI:  -- I'mhaving trouble with
t hat .

MS. LESSER  They're not exactly sending their
faxes through e-mail. Wat they're doing perhaps -- | don't

know who you're referring to --

COW SSI ONER TRI STANI: Wl --

MS. LESSER: But what you are doing is attaching
files to e-mail --

COWM SSI ONER TRI STANI:  Yes, well, yes, | know.

M5. LESSER: -- which -- which to ne the user --

COW SSI ONER TRI STANI:  Part of -- it's the sane
t hi ng.

M5. LESSER  Well -- wWell, | --

COWM SSI ONER TRISTANI:  And it's nmuch cheaper.

M5. LESSER: Well, it's -- it's -- it is the sane
thing and it's not the same thing. You either, you know,
get the paper off your fax nmachine or you downl oad. You
basically | ook at your e-mail screen and the browser that
the e-mail provides and essentially use that functionality
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to downl oad.
And if you -- again, if you |look at the

I nformati on services definition which is only two years ol d,
you see it says generating, acquiring, storing,
transform ng, processing, retrieving, utilizing or making
avail abl e information via tel ecomunications. | am
absolutely not disputing that the tel ecommuni cations

I nfrastructure and the services, you know, are critical to

the provision of e-nmail. But they are not definitionally
the sane. In fact, they are definitionally distinct.
COW SSI ONER TRI STANI:  But to ne the user -- it's

the sane thing. Anyway --

M5. DYSON: The fact is sending it by e-mail is a
much nore efficient use of the capacity because one ties up
a voice line and the other doesn't. And so there is a
reality there that the -- the data service is in fact much
cheaper to provide.

MR DI X: But Esther, if | could junp into your
poi nt, both pieces of information can be transnmitted and are
transmitted in that formto the user who sees themin the
same way whet her they conme fromACL or fromus. Is this
true? Al right. So if we go back to the definition that
says you're transmtting information without formor content
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change, which is exactly what's happening, then you are in
effect -- in effect by the definition transmtting
I nformati on without formor content in the sane way that we
are which is a definition of a tel ecomuni cations provider.

MS. LESSER. But we just fundanentally di sagree as
to whether or not we are changing the formor content of the
nmessage.

MR DX Wll, here's ny point. Private IP
networks are being built by |large corporations today. This
is Internet protocol-based networks that run on the sane
technol ogies that the Internet uses. CISCOis the |eader in
provi ding these technologies. It never touches the
Internet, the piece of infornmation, the IP packet. It
resides in what we call Intranets or private |IP networks.
You can use e-nmil in the same way that you can send it via
AOL via one of these networks, and that is no nore or |ess
enhanced than via -- transmtting it via AOL. Wat AOL does
is they facilitate the access to the user in the sane way
that we facilitate a phone call to a user.

AOL is not the Internet nor is ITXC. They are
access providers to the Internet. It is a difference.

CHAI RVAN KENNARD: | would like to give
Comm ssi oner Furchtgott-Roth an opportunity.
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COWM SSI ONER FURCHTGOTT- ROTH:  Thank you, M.
Chairman. | would like to thank all the w tnesses for
comng today. | would particularly like to thank M. Janes
for making the trip all the way from Nebraska; a very --
very inspirational story you told us. And | would also |ike
to thank M. Constock for providing us with an insight into
conference. And | really appreciate all the coments about
how t he House just made the Senate do certain things.

(Laughter.)

| -- | have actually a long |ist of questions.
And in the interest of time, | think it mght be nore
efficient for ne to try to catch sone of the witnesses at a
| ater date. | don't want to hold up the proceedi ng | onger

than it is. Thank you though.

CHAI RVAN KENNARD: Thank you. Earl, | think
you'll have the last word today. W' re out of tine.

MR, COMSTOCK: Al right. 1'Il be brief. 1 think
the point was made with respect to the e-nail. The fact

that there are additional things added, that's why the

definition focuses on the user's information. It's really
not rel evant how the service provider packages it. | think
fax is inportant. It's 40 percent of the traffic and it

does provide 40 percent of the revenues.
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Lastly, let ne take on Howard' s point about the
MFJ. Menbers on the floor of the Senate and the House both
characterize the 1996 Act as a mmjor overhaul of the '34
Act. | -- well, as | said before, | can't point to specific
things that say, yes, we intended to get rid of basic and
enhanced. | can tell you nost nenbers didn't get down to
that level. They did intend this to be a major overhaul.
They spent a lot of tinme on universal service. They spent a
| ot of tinme on | ocal conpetition.

And bot h of those would be gutted frankly if you
went with what Howard suggested of keeping the old
definitions. You would not have the ability for people to
get on to the local network to provide services that we all
consi der tel ecomuni cations today. |It's a very narrow
definition, the basic and enhanced distinction.

And the last thing | would say is keep in mnd,
when you did basic and enhanced, you did it under your
regul atory authority. |If you apply that to a statutory
definition, the Court is not going to give you the sane
deference. Conputer | to Conputer Il to Conputer 11, you
went back and kept changi ng what was a basic service and you
kept noving things that had been enhanced into the basic
cat egory.
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Well, if you do that now, the Court is going to
say, well, what changed with respect to that service. And
the answer is going to be nothing. You changed because the
I ndustry changed. But that doesn't change the definition in
the statute. So | would just advise a |lot of caution on
that. And | don't think that Howard is correct that the
Congress clearly considered this issue. Wat they did what
was an evolving definition of tel ecommunications service for
uni versal service and that can't happen if you sinply carry
forward the pre-'96 Act regine as if nothing ever happened.

CHAI RVAN KENNARD: Thank you, Earl. Unless we
have ot her questions fromthe bench, | think we should
adj ourn because we are over tine. Comm ssioner Tristani,
did you have sonet hi ng?

COW SSI ONER TRISTANI: | would Iike to make sone
cl osi ng conments.

CHAI RVAN KENNARD: Ckay, sure.

COW SSI ONER TRISTANI: | want to thank all the
panel i sts and thank you in particular, Earl, for an inside
history of the Act. And | want to thank M. Janes, too, for
com ng from Nebraska. |'m from Al buquerque, New Mexi co, so
I"mcloser to your part of the world. | also have -- ny
dearest ol der brother is a school teacher in Catholic high
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school in Al buquerque. And | think | knowa little bit
about the needs of Catholic and -- and all schools. And so
| do appreciate your perspective and we do care about that.

But we have sone very difficult issues here:
policy and Congressional mandate and definitions. And we
all are going to study this very hard. But | don't think --
soneone said April 10th will be the end of it. It may be
the beginning. So thank you.

CHAI RMAN KENNARD:  Conmi ssi oner Ness or
Comm ssi oner Powel |, closing comments? Well, with that,
then I would like to thank all of our panelists for a
terrific and very lively discussion of sone very, very
difficult issues. You' ve brought a trenendous anmount of
expertise here to us today. And | -- | deeply appreciate
your participation. | would also like to thank the people
here at the FCC who nade this possible; in particular, Kevin
Wer bach and Melissa Waxnman, Dr. Bob Pepper, Marcelino Ford-
Levi ne, and Pam Gal | ant, not to be confused with Pau
Gl lant. Thank you all for coming. Thank you.

(Whereupon, at 4:11 p.m on Thursday, February 19,
1998, the neeting was adjourned.)
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