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INTRODUCTION

1. This Noticeof Apparent Liability and Order (“NAL") relates to a matter at the
heat of the Commisgon's processes -- the completenessand acairacy of information submitted
by regulated companies to the agency. Since April 2001,the Commisson’s Enforcement Bureau
has conducted an informal investigation into paential miscondwct by SBC Communications, Inc.
(“SBC”) relating to inacaurate statements in three dfidavits filed by the company in the
proceading in which the Commisson granted SBC the authority to provide long-distance service
in Kansas and Oklahoma.*

2. Based on ou evaluation d the informationthat SBC has supgied to the
Commisgon duing the murse of thisinvestigation, we find that SBC is apparently liable for a
forfeiturefor: (1) apparently faili ng to naify the Commisgonwithin 30 days that information
contained in its edion 27 1applicaion for Kansas and Oklahoma was no longer substantially
acarate or completein al significant respeds, in apparent violation d sedion 1.65 6 the
Commisgon'srules, 47C.F.R. 8§ 1.65 (2) apparently making a misrepresentation a awill ful
material omisson beaing on a matter within the jurisdiction d the Commissonin awritten
statement submitted by SBC in connedion with the investigation into the fili ng of the incorrea
affidavits in the Kansas/Oklahoma sedion 271 poceeding, in apparent violation d sedion 1.17
of the Commisson'sRules, 47C.F.R. 8§ 1.17 and (3) apparently faili ng to comply with the terms
of a cnsent deaeethat resolved an ealier investigation d SBC invalving analogous issues and
required SBC to train certain employees on Commisson rules relating to contads with the

agency.’

3. Based onthese findings, we find SBC apparently liable for aforfeiturein the
amourt of two milli on, five hunded twenty thousand ddl ars ($2,520,009, which is the statutory
maximum for these gparent violations. In addition to these spedfic goparent violations, we dso
nate our more general concern that SBC has not exercised the degreeof care we exped from our
regulateesin deding with the Commisgon. Finaly, we dso order SBC to file cetain reports
regarding future cmpliancewith sedion 1.65and the SBC/SNET Consent Deaee

1 Joint Application by SBC Comnunications, Inc., Sothwestern Bell Tel. Co., and Sothwestern Bell Comnun.

Serv., Inc. d/b/a Souhwestern Bell Long Distancefor Provision d In-Region, InterLATA Servicesin Kansas and
Oklahoma, Memorandum Opinion and Order, FCC 01-29 (rel. Jan. 22, 2007 (* Kansas/Oklahama Order” or
“Order”), appeal pending sub nan. Sgrint Comnunications Co. L.P. et al. v. FCC, No. 01-1076(D.C. Cir. 2001).
The Enforcement Bureau also is sparately investigating additi onal inacairate dfidavitsfiled by SBC in the
Kansas/Oklahoma sedion 271 poceading relating to the ampany’ s Loop Maintenance Operating System
(“LMOS"). SBC, on Jure 8, 2001, notified the Commisgon pursuant to sedion 1.65 o our rulesthat information
filed concerning LMOS was inacaurate. Letter from Geoffrey M. Klineberg, Esqg., Kellogg, Huber, Hansen, Todd &
Evans, P.L.L.C. to Magalie Roman Salas, Seaetary, Federal Communications Commisson at 1 (June 8, 2007).

2 SBC Comnunications, Inc., Order, 14 FCC Red 12741(1999 ( “SBC/SNET Consent Deae€') (resolving
investigation into paential violations by SBC of sedions271and 272 ¢ the Communicaions Act and sedion 1.65
of the Commisgon’srules, and paentially inacarate statements made by SBC employeses, al inrelationto SBC's
application for transfer of various authorizations from Southern New England Telephone Company (“SNET”) to
SBC).
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. FACTS
A. SBC Appliesfor Sedion 271 Authority in Kansas and Oklahoma

4. On October 26, 2000,SBC filed an appli cation with the Commisgon seeking
authorizationto providein-region, intertLATA services in Kansas and Oklahomain acmrdance
with sedion 271 & the Communicaions Act of 1934,as amended.’> Under sedion 271,SBC had
to demonstrate that it provided competitors with nondscriminatory accessto unbunded network
elements, pursuant to sedion 251c) and 254d) of the Act.* Aspart of its obligation to provide
accessto these network elements, SBC aso had to show that it provided competing cariers with
nondscriminatory accessto its operations suppat systems (OSS), which are used by cariersfor
pre-ordering, ordering, provisioning, maintenance and repair, and hlli ng services.’

5. The Kansas/Oklahoma sedion 271 pocealing marked the first time that an
applicant, as part of its ssaion 271showing, had to demonstrate compliancewith the terms of the
Commisson's UNE RemandOrder.® The UNE Remand Order required, among other things,
that an incumbent loca exchange carier such as SBC make loop gualificaioninformation
avail able to competitors as part of the pre-ordering functionality of its OSS’ SBC thus had to
show, as part of the sedion 271 poceeading, that it provided competitors with the same level of
accessto loopinformation as that avail able to itself, so that a competitor could determine during
the pre-ordering stage whether a requested loop was cgpable of suppating advanced services
equipment.®

6. In its applicaion, SBC maintained that it provided accessto loop qudificaion
information in acmrdancewith the UNE Remand Order.” On November 15, 2000, hwever, IP

¥ 47UsSC. 8271 Althoughour dedsion ganting SBC's sdion 271 application refersto the SBC affili ates that

applied for sedion 271approval as“SWBT” (the aconym for the SBC affili ate Southwestern Bell Telephone Co.)
throughout this Notice of Apparent Liability and Order we will refer to SBC and its affili ates smply as“SBC.”

*  Seed7U.SC. § 271c)(2)(B)(ii).

° Implementation o the Local Competition Provisions in the Telecommunications Act of 1996 First Report and

Order, 11 FCC Red 15499 15752 paras. 51618 (1996 (subsequent history omitted); seealso Application by
Ameritech MichiganPursuart to Sdion 271 & the Communications Act of 1934 as amended, to Provide In-
Region, InterLATA Servicesin Michigan Memorandum Opinion and Order, 12 FCC Red 20543 20,614, paras.
131-32(1997%.

®  Kansas’Oklahoma Order, para. 121

! Seelmplementation o the Local Competition Provisions of the Telecommunications Act of 1996 Third Report

and Order, 15 FCC Red 3696 3885 paras. 427-31 (“UNE Remand Order™).
8 Kansas'Oklahama Order, para. 121n.325(citing UNE Remand Order, 15 FCC Red at 18426 para. 148).

®  seeAffidavit of Carol Chapman, para. 105-08, attached to Brief in Suppet of Joint Application by
Souhwestern Bell for Provision d In-Region, InterLATA Servicesin Kansas and Oklahama, CC Docket No. 00-217
(filed Oct. 26, 2000 (“SBC Brief”).
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Communications Corp. (“IP") filed comments al eging that SBC “filtered” itsloop quificaion
information for requesting cariersin violation d the UNE RemandOrder.” |P contended that
SBC did na provide accssto al of the information contained in its own eledronic databases,
but rather provided information on oty the “best loop;” as determined by SBC, to the particular
end wer. Acocording to IP, thiswithhdding of information amourted to improper “filtering” in
contravention d Commisson rules.

7. Two weeks later, IP made asecmnd, bu related, all egation. 1P claimed that SBC's
loop quaificaion system fail ed to return information onavail able cpper loops to requesting
carierswhen an end wser was rved by both copper and fiber."* IP aserted that, where an end
user had bah copper and fiber loops to its premises, requesting cariers would na recave loop
qudificaioninformation onthe cpper loop kecaise SBC'sloop guificaion system only
returned fiber asthe “best loop” AsIP noted, competing cariers that were cgable of providing
serviceonly over copper loops would effedively be preduded from off ering service because
such carierswould na know that the cpper loops existed.” IP aserted that this pradice dso
violated the requirements of the UNE Remand Order.

8. On Decamber 11, 2000SBC filed itsreply brief and suppating affidavitsin the
Kansas/Oklahoma sedion 271 poceealing. Inresporseto IP s allegations, SBC denied that it
unlawfully filtered informationin itsloop quaificaionsystem. SBC first argued that it had no
obligationto return information onmore than ore loopto arequested addressand that therefore
P sfirst al egationwas irrelevant. Additionaly, SBC contended that the method by which its
loop qualification system retrieved and returned information to requesting carriers was withou
regard to the “best loop”** Relying onthreesuppating affidavits, SBC claimed that its loop
qualificaion processuitili zed the same logic asits provisioning system. Thus, acording to the
affiants, in returning loopinformation, SBC's s/stem would behave asif it were adually
provisioning the servicerequested to a particular address including, where necessary, piedng
together previously unassociated perts of aloop. Sincethe system could provision dgital
subscriber line (xDSL) serviceonly over a wpper loop,the loop gulificaion system would
provide information about such loopsin resporse to queries from competitors.*

1% Comments of IP Communications Corp. on SBC's Applicaions for 271 Relief in Kansas and Oklahoma, CC

Docket No. 00-217, at 12-14 (filed Nov. 15, 2000 (“IP Comments”).

| etter from Howard J. Siegel, Vice President of Regulatory Policy, P Communications Corp. to Magalie

Roman Salas, Seaetary, Federal Communicaions Commisson, CC Docket No. 00-217 (filed Nov. 30, 2000 (“1P
Ex Parte Letter”).

2 d.at 2.

18 SeeReply Brief of Souhwestern Bell In Suppeot of InterLATA Relief in Kansas and Oklahama, CC Docket No.
00-217, at 69-70 (filed Decamber 11, 2000 (“SBC Reply Brief”).

1 seeAffidavit of Mark Welch paras. 5-6, Affidavit of Angela Cullen paras. 2-7, and Affidavit of Carol Chapman
paras. 5-12, attached to SBC Reply Brief.
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9. The Commisgon acceted this explanation. In the Order granting the gplicaion,
the Commisson foundthat SBC had demonstrated that it provided competing carriers with
nondscriminatory accessto the same detail ed information abou the loop,in the same time
frame, as the company made avail able to itself.*® In so finding, the Commissgon referred to the
representations made by the SBC personrel in their reply affidavits, including representations
that the loop qulification processused the same logic as the provisioning process™ In
addressng the IP “filtering” all egations, the Commisgon cetermined, with resped to IP sfirst
allegation, that it was “not self-evident from the UNE Remand Order” that SBC had to return
information onall loops to a given address” As aresult, the Commisson dedined to find that
SBC had violated the UNE Remand Order onthose grounds. The Commissonaso rejeded IP's
alegations that SBC did na return loopinformation oncopper loops a an addressalso served by
fiber. Although the Commisson stated that, if IP's sscondall egation was true, this pradice
would “appea to violate the UNE RemandOrder,” it concluded that SBC had satisfadorily
refuted the IP all egations.*®

10. Thethree dfidavits suppating the reply brief that addressed the loop qualificaion
issie were signed by SBC employees Carol Chapman, Mark Welch, and Angela Cullen
(colledively, “thereply affiants”). Asnoted above, eat of thereply affiants claimed in hisor
her affidavit that SBC’sloop qualification system seached for information abou loops asiif it
were provisioning the particular servicerequested. Therefore, if a carier requested xDSL service
over a wpper loop,SBC'sloop quificaion system would return information asiif it were
adualy provisioning xDSL serviceover the copper loop. Inredity, hovever, SBC's g/stem
provided information orly abou the “first” loopin SBC’ s records, regardlessof whether that
loopwas axDSL-cgpable copper loop a afiber loop. Thus, where an addresswas srved by
both copper and fiber loops, unessthe apper loopwas aso the “first loog’ in SBC's g/stems,
SBC’sloop quification system would na disclose that loopto arequesting CLEC.

B. The Operation And Oversight Of SBC’s L oop Qualification System At The
Time The Reply Affidavits Were Filed

11. Generdly, xDSL servicemay only be provided vialoops using copper wire, as
oppcsed to loops composed o fiber optic cable. Thus, before a carier undertakes to provide
xDSL serviceto agiven customer, the carier first determines whether that customer is conreded
to the wider telephore network via a ©pper loop. Withou a wpper loop,that customer canna
recave xDSL service Until April 2001,SBC’sloop qulification system identified orly the
“first” looploaded in SBC’s Loop Fadliti es Assgnment and Control System (LFACS)."® Thus,

!*  Kansas’Oklahoma Order para. 124

1® segeg, id. para 126n.342, para. 128n.352, para. 129nn.355-56.

' |d. para 128
% |d. para 129

19 Letter from Priscill a Hill -Ardoin, Senior Vice President, SBC Communicaions, Inc. to David H. Solomon,

Chief, Enforcement Bureau, Federal Communicaions Commisgon at 4 (Apr. 6, 2001 (“SBC Report”).

5
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when a carier sought to lean whether it could provide xDSL serviceto apotential customer,
SBC’sloop quification system would tell the carier abou a copper loop only if it wasthe
“first” loop onSBC's g/stem. Otherwise, SBC would orly inform the carier that the potential
customer was srved ony by anon-copper loop?°

12.  Beginning abou June 2000,John Mileham was the loop guificaion pojed
manager for SBC. In that position, Mr. Mileham was resporsible for the day-to-day management
of SBC'sloop quificaion system and was therefore one of the most knowledgeable people &
the company on the system.”* In August 2000,Mr. Mil eham prepared an overview describing the
processby which SBC’'sloop gulification system seached for information on kehalf of
requesting cariers. Mr. Mileham’s overview discussed the processof returning informationto a
carier that requested adual loopinformation? Mr. Mil eham wrote that the loop qulificaion
processwould first query abadk-end database, LFACS. LFACS would then return alist of
circuit identifiers for the requested end wser address and the loop qualification system would
seach LFACS for the spedfic loopmake-up information onthe “first circuit” from that list (as
oppased to the first copper circuit).”® Mr. Mil eham forwarded his overview to numerous persons

% SBC estimates that this senario could have happened no more than five percent of thetime. Seel etter from

Edwardo Rodriguez, Jr., Diredor, Federal Regulatory, SBC Communicaions, Inc. to Magalie Roman Salas,
Seaetary, Federal Communicaions Commisgon at 5 (Apr. 13, 2001 (“SBC 1.65 Report”).

2L After submitting its April 6 report, SBC produced additi onal information in response to a letter of inquiry from

the Enforcement Bureau dated May 4, 2001 Letter from David H. Solomon, Chief, Enforcement Bureau, Federal
Communications Commisson to Sandra L. Wagner, Vice President-Federal Regulatory, SBC Telecommunications,
Inc. (May 4, 2001) (“Letter of Inquiry”). Additionally, at the request of the Enforcement Bureau, SBC made

avail able six employees for informal interviews. Carol Chapman, Angela Cull en, John Mil eham, Edwardo
Rodriguez, Jr., Dennis Schuesder, and Mark Welch. Unlessotherwise indicated, references to statements by these
employeesrefer to their statementsin these interviews.

2 SBC's loop qudificaion system all ows competitors to request accessto threediff erent types of loop make-up

information. Most relevant, competitors could request accessto adual loopinformation that SBC may have in its
eledronic databases based on a particular address The pre-ordering transadions at the heat of this NAL involve
adual loopinformation requests. Competitors could also request design loopinformation, which is the theoreticd
make-up of aloop kesed on the standard loop design for the longest loopto the end-user’ s distribution area or could
reguest that SBC perform amanual search of its paper recordsto determine adual loopinformation. Order, para.
122& n.329

2 Asfully described in Mr. Mileham'’ s loop qualificaion overview:

Process LoopQual performs afadlity assgnment query into LFACS based on the service
address LFACSreturnsalist of circuit id's associated with that address The list order is not
in any predictable order but isrepeaable for any given address LoopQual then performsa
loopmakeup qery into LFACS wsing the first circuit id from the facility assgnment list.
LFACS buil ds the loop makeup starting at the service aldressand working badkwards toward
the central office gathering cable length, gauge bre&, load coil, bridged tap, disturber and risk
data. Added to thisisinformation based on the distribution areasuch as Pronto RT capability
and LoopMedium Type. The loopmakeup (LMU) is then presented to the requestor.

JohnD. Mileham, SBC Loop Qual System Overview 2 (Aug. 22, 2000 (emphasis added).
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within SBC, including SBC’s legal department and at least one of the SBC reply affiants, Carol
Chapman.

13. Inaddtion,as part of hisduties asloop quaificaion projed manager, Mr.
Mileham hosted technicd medings and conference cdl s with competing cariers designed to
provide aforum for questions and answers concerning technicd aspeds of the loop qudificaion
system. During these sessons, which began in June 2000,competing carriers complained to hm
that they were receaving insufficient information onavail able cpper loops. After making
inquries, he determined that the system could be programmed to return information oncopper
loops. Mr. Mileham told Enforcement Bureau staff that, beginning in ar around September 2000,
he began the pre-work ona @pper loopavalil abilit y change request. At some paint between mid-
Decenber 2000and January 10, 2001 Mr. Mileham submitted a dhange request to eff eduate this
modification

14.  Mr. Mileham was unquestionably aware that SBC's loop qualificaion system did
not use provisioning logic, and that the system sometimes did na return loop make-up
information abou avail able apper loops Erving particular end wsers. As events unfolded,
however, Mr. Mileham’s knowledge of the SBC loop qualificaion system was not refleded in
the reply affidavits. Insteal, eat of those dfiants sibmitted an affidavit asserting that SBC's
system worked in amanner contrary to the fads.

C. The Preparation And Submisgon Of Thelnaccurate Reply Affidavits
1. The Angela Cullen Affidavit

15.  AngelaCullen was one of the reply affiants. At the time the dfidavits werefiled,
Ms. Cullen was a Diredor in SBC’sinformation techndogy organization. As part of her duties
in that pasition, she measured the performance of SBC'sloop quaificaion system and stated she
was familiar with theloop quaificaion pocess Earlier in the Kansas/Oklahoma sedion 271
proceealing, Ms. Cullen had filed an affidavit addressng the technicd method ky which
competing cariersinteraded with SBC’'s OSSfor pre-ordering and adering xDSL cagpable
loops.” After IP madeits “filtering” all egations, SBC chose Ms. Cullen to submit ancther
affidavit to acoompany the reply brief refuting IP' s claims.

16. Before Ms. Cullen began preparing her affidavit, however, she receved an e-mall
from an SBC attorney stating that SBC’sloop qualification system returned information onthe
loopthat the system would adually provision, if the requesting carrier had requested xDSL or
line sharing service® According to Ms. Cullen, she was asked to “verify” that the loop

?*|n hisinterview with the Enforcement Bureau, Mr. Mil eham said that he submitted the change request in mid-

Decamber, following Hsreview of Mr. Welch’'s Reply Affidavit in the Kansas/Oklahoma procealing.

% Affidavit of AngelaCullen, para. 2, attached to SBC Brief.
% SeeAttachment G to SBC Report. Ms. Cullen’s block quote, and the portion of her e-mail that originated from

the SBC attorney’s e-mail to her, states (emphasisin original):

(continued....)
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quadlificaion system worked as described in the atorney’se-mail. Ms. Cullen told the
Enforcement Bureau that she copied the dtorney’ s description (with minor non-substantive
changes) into an e-mail she sent to two ather SBC employees whom she believed to be subjed
matter experts onthe SBC system. In her e-mail message, Ms. Cull en stated that “[w]e nead to
present rebuttal testimony that says from atednicd perspedive LoopQual provides’ and then
inserted the datorney’ s description.

17.  Over the next few days, Ms. Cullen’s e-mail message was forwarded to severa
other SBC employees, including Mr. Mileham and Dennis Schuesder, who was an areamanager
at SBC and resporsible for SBC' s pre-ordering OSSeledronic interface®” Although she did na
originaly dired her e-mail to Mesgs. Mileham and Schuesder, Ms. Cullen told the Enforcement
Bureau that she considered bah men to be subjed-matter experts regarding loop quaification.

18. Theday after receving Ms. Cullen’s message, Mr. Schuesder responced that the
e-mail’ s description o the loop qualification system was “basicdly acarate.”*® Mr. Schuesder
said that requesting cariers sent requests for loop quificaioninformationto SBC's LFACS,
which behaved asif it were adually provisioning the loop requested, and that when the system
“requests adual information from LFACS, LFACS uses the same dgorithms that it would to
provisionthe order.”** Mr. Schuesder noted that he would “leave the technica detail sto John
Mileham to answer,” and copied Mr. Mil eham on his resporse.

19.  Mr. Schuesder has gated that, at the time he responced to Ms. Cullen’s e-mail, he
did na consider himself to be an expert on SBC'sloop qualificaion system. Mr. Schuesder has
also stated that he did na perform any research into the mmpany’s g/stem foll owing his recept
of the Cullen e-mail. Rather, he gave an answer that was his best understanding of the system at
thetime. In aninterview with the Enforcement Bureau, Mr. Schuesder admitted that he shoud
nat have responcded substantively to Ms. Cullen’s email, bu that he simply wanted to help her in
light of the fail ure by other personsto respondto her request for assstance According to Mr.
Schuesder, Mr. Mileham was the ad¢ua expert onthe subed at isaue, and he asumed that Mr.
(Continued from previous page)
.. loop qua info on the loopthat would be provisioned if the austomer requested an xDSL -
cgpableloop o aHFPL UNE for the austomer (address gached). Our systems are
provisioning systems, which, when an order is placed, seach for aspedfic loopat that ...
requested addresson which we can provision an XDSL capable loop. The systems aren’'t
designed to merely provide “information;” they design service and tell technicians what to
provision so that we can provide that service. |f a spedfic telephone number using a spedfic
loopis requested for line sharing (note that this doesn’t or shouldn’t matter with a new, stand-
alone xDSL -cgpable loop), and the loop povisioned isn't the same & the existingloop used for
voiceservice we doaline station transfer (LST) to ensure that the voice serviceis transferred
to the xDSL -capable loop.

27

SeeAttachment G to SBC Report.

2 d.
2 d.
0.



Federal Communications Commisson FCC 01-308

Mileham would corred his datement if he were wrong. Although he and Mr. Mileham had
severa conversations regarding SBC'sloop qualification system between Decanber 2000and
April 2001,the two claim that they never discussed Ms. Cullen’s e-mail or her subsequent
affidavit.

20. Both Ms. Cullen’s e-mail and Mr. Schuesder’s resporse were forwarded to Mr.
Mil eham whil e he was on vacaion. According to Mr. Mileham, when he returned hame on
Deceamber 3, 2000, le opened hise-mail from home and read some of approximately three
hunded e-mail messages before shutting down his computer. The next day at the office, he
claims, he discovered that the email s he had donvnloaded the day before were missng. As Mr.
Mileham told the Enforcement Bureau, when he returned hame to retrieve the “missng” e-mail s,
his computer crashed for some reason and he was forced to reload his operating system onto his
home cmmputer, apparently deleting the “missng” e-mail s forever.

21.  Mr. Mileham represents that, although his previousjobinvaved desktop
computer suppat, hedid na attempt to recover the threehunded lost emails. Ashetold the
Enforcement Bureau, he assumed that they were lost when he re-loaded his operating system.
Nor did Mr. Mileham soli cit anyone's help in recvering the lost e-mail s or tell any other SBC
employees, including his supervisors, abou his computer crash. According to Mr. Mileham, he
was the only SBC employeewho hed experienced this problem. Finally, Mr. Mileham did na
disclose the deletion d his e-mailsto any of the mmpeting carriers who communicated with him
via emall to resolve questions abou SBC’sloop quificaion system. Mr. Mileham stated that
because of this g/stem crash, he did nd review Ms. Cullen’s e-mail or Mr. Schuesder’s resporse
until March 2001. According to Mr. Mileham, had he reviewed either message & the time they
were sent, he would have explained that the loop quificaion system foundthe first loopto the
given address bu would na necessarily identify a apper loopif one was present.

22.  AngelaCullen knew Mr. Mileham was resporsible for loop quaificaion. Even
though she had receved noresponse from him, however, Ms. Cullen never tried to contad him
after receving Mr. Schuesder’sresporse. Instead, Ms. Cullen proceeaded to draft an affidavit
based upon ter own reseach and the feedbadk she recaved from Mr. Schuesder and ancther
SBC affiant, Carol Chapman. In the dfidavit acompanying SBC's reply comments, Ms. Cullen
as®rted that SBC’sloop qualification system returned information to requesting cariers by
querying the LFACS provisioning system. Ms. Cullen stated, consistent with Mr. Schuesder’s e-
mail, that when a carier requested information from SBC’sloop quificaion system, LFACS
presented the requesting carier with information onthe loopthat the system would use to
provision the requested service® More predsely, Ms. Cullen said that LFACS “simply provides
the information onthe loopthat would be assgned to fulfill arequest for DSL serviceto the
address”*

%1 Reply Affidavit of Angela Cullen, para. 4, attached to SBC Reply Brief (“Cullen Reply Aff.").

2 . para. 4.
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2. The Mark Welch Affidavit

23. Mark Welch, aGeneral Manager in SBC’'s Network Regulatory organization, also
submitted areply affidavit respondng to IP Communications allegations. Mr. Welch was
resporsible for developing SBC's network pdicies, primarily with resped to the outside
network.*® Prior to hisreply affidavit, Mr. Welch had never testified or submitted an affidavit on
the topic of SBC’sloop qudificaion system. Rather, Mr. Welch said his participationin
regulatory procealings had focused on dher topics, such as provisioning, maintenance and repair
testing, and general wholesale products functionality matters.

24. Inafive-page dfidavit attached to SBC’s reply comments, Mr. Welch explained
that SBC would perform aline and station transfer (“LST”) when provisioning a competitor’s
order in the event that the competitor requested DSL or line sharing serviceto an end user that
was being served by faadlity aready in use. In such situations, LFACS would identify or creae
from existing pieces of the network a spare arcuit over which SBC could provisionthe service
requested by the competitor. In asingle sentence, Mr. Welch's affidavit then claimed SBC
would provide loop quificaioninformation onaxDSL-cgpable fadlity, if avail able, and would
perform the LST to provision the requested XDSL cgpable loop, rather than return information to
the requesting carier onan existing fiber loop?* This asertion was wrong.

25.  Mr. Welch said that when he drafted his affidavit, he relied upon s
understanding of the loop qualification system, which developed duing his attendance a State
coll aborative DSL proceealings. At these procealings, he primarily discussed plysicd
provisioning of DSL andline sharing. Mr. Welch said he gained hisloop quificaion
knowledge nat from his official duties but simply from being “present” when athers discussed
theloop qualificaion system. Mr. Welch told the Enforcement Bureau, havever, that he did na
write the language in his affidavit regarding loop qulification and that it was not hisideato
include the subjed in hisaffidavit. Mr. Welch stated that when he initially drafted hisreply
affidavit, he did na include anything abou the loop qualification system. Mr. Welch could na
recdl how the sentencegot into his affidavit, whowrote it, or whose ideait wasto addit to his
affidavit. But in a separate interview with the Enforcement Bureau, Carol Chapman indicaed
that she had suggested to Mr. Welch that he include language regarding SBC's loop quificaion
system in his affidavit, although she did na recdl drafting any spedfic language.

26.  On Deceamber 6, 2000,Mr. Welch sent adraft of hisfive-page dfidavit -- which
by then contained the loop qualificaion sentence-- by e-mail to a number of SBC employees,
including Mr. Mileham, Mr. Schuesder, and Ms. Chapman.* In the email, Mr. Welch briefly

% Reply Affidavit of Mark Welch para. 1, attached to SBC Reply Brief (“Welch Reply Aff.").

% Welch Reply Aff. para. 6. Mr. Welch wrote: “If there is an avail able DSL-capable fadlity to that address
SWBT will providethe loop quaificaion information for that DSL-cgpable fadlity and perform the LST versus
providing loop gudification information for the line that is ®rved by DLC and therefore is not DSL-cgpable.” Id.

% Seeletter from Sandra L. Wagner, Vice President-Federal Regulatory, SBC Telecommunications, Inc. to Brad

Berry, Deputy Chief, Enforcement Bureau, Federal Communicaions Commisson (May 3, 2001 (“May 3, 2001
Letter”).

1C



Federal Communications Commisson FCC 01-308

summarized the main pantsin his affidavit, attached it, and asked for comments. The only
personwho responced to his request was JohnMileham, who (now badk from vacdion) sent his
resporse the next day. Mr. Mileham made only minor edits and fail ed to corred the one sentence
in Mr. Welch's affidavit that described matters within Mr. Mileham’s job resporsibiliti es.** Mr.
Mil eham admits that the Welch affidavit was incorred and that he understoodat that time how
the system acually worked. Mr. Mileham claimed in an affidavit filed with the Commisson
during the Enforcement Bureau investigation that he reviewed Mr. Welch's effidavit “late &
night” and that he “must have ‘ skipped' thisimportant sentence”* As discussed below,
however, the evidence demonstrates that Mr. Mileham adually reviewed Mr. Welch’'s affidavit
around noon?

3. The Carol Chapman Affidavit

27.  Carol Chapman submitted the third SBC reply affidavit addressng the IP
alegations. At thetime SBC filed the reply affidavits, Ms. Chapman was an asciate diredor in
SBC’swhalesale marketing groupand, like Ms. Cullen, had drafted a previous affidavit
acompanying SBC's applicaion. In late November 2000,she was approached to draft areply
affidavit addressng a number of issues raised by competing cariers, including the IP al egations
concerning loop quificaion. Ms. Chapman told the Enforcement Bureau that, in writing her
reply affidavit, she relied on daft versions of the Welch and Cull en affidavits, spedficaly using
their explanations of how the loop quaification system worked. But Ms. Chapman also stated
that she was the person who suggested to Mark Welch that he discussloop qualificaionin his
affidavit, although she did na recdl drafting any language for use in the Welch affidavit. Ms.
Chapman dd na attempt to contad Mr. Mileham abou the issue even though she knew he
oversaw SBC’sloop qualificaion system.

28.  Likethose of Ms. Cullen and Mr. Welch, Ms. Chapman’ s affidavit incorrealy
described how the loop qualification system functioned. Spedficdly, Ms. Chapman represented
that LFACS, uponrecept of aloop gulificaion request, would perform the same type of query
asif it were provisioning the servicerequested and that the “the loop qulification process
foll ows the same processas the assgnment process”*

29. Inaddtionto allegedly relying on Mr. Welch and Ms. Cullenin her reply
affidavit, Ms. Chapman used her own understanding of the loop guwificaion pocess
Spedficdly, she had worked onSBC’ steam that devel oped the loop qualificaion dfering
between January and May 2000. According to Ms. Chapman, because of a series of changesin
the loop qualificaion system during this period, it was not unusual for team membersto have
diff erent understandings of how the system worked. Ms. Chapman stated that at one point, she

% Mileham Aff. para. 7.
¥ d.
¥ SeeMay 3, 2001 Letter.

% Reply Affidavit of Carol Chapman para. 5, attached to SBC Reply Brief.
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beli eved that the loop qualificaion system looked oy for the first avail able loopto an end-user,
but was informed atherwise by ancther SBC employee

30.  But well before she submitted her reply affidavit, Ms. Chapman had receved and
read theloop quificaion owerview drafted by JohnMileham. As described above, the Mil eham
overview acarrately stated that SBC'sloop quaification system would provide information orly
abou the “first” loop onSBC’'s g/stem. Thus, cariers requesting a wpper loopto agiven
addresswould betold of such aloop ony if that loopwas aso the “first” loop. Ms. Chapman
stated in an interview with the Enforcement Bureau that she misread the overview at that time
and mistakenly thought that the description referred to the LFACS seach for copper loops during
provisioning. Ms. Chapman stated that Mr. Mileham’s overview acairately describes the loop
gualificationasit adually worked at that time, that is, by looking for the “first” loop. Ms.
Chapman stated that she did na consult the loop qualificaion owerview during the preparation d
her reply affidavit.

D. Questions Arise Regarding The Acauracy Of The Reply Affidavits

31. OnDecenber 11, 2000SBC submitted its reply brief to the Commisgon and
included the dfidavits from Ms. Cullen, Mr. Welch and Ms. Chapman. The Commisson
granted SBC’ s applicaion and, in the Order released onJanuary 22, 2001 yeferred to SBC's
representations concerning the operation d the loop quaification system and hov LFACS would
return information to arequesting carrier asif it were provisioning the service requested.”

32. Inealy February 2001,afew weeks after the Commisson released the Order,
Dennis Schuesder read the Order’sloop quaification dscusson. During hisreview, Mr.
Schuesder discovered what he believed was an apparent inconsistency between the
Commisgon'sdescription d how SBC'sloop qualificaion system worked and what he had
leaned abou the system in astate loop qualification proceeding in Illi nois.*

33.  Within the next few days, Mr. Schuesder met with Angela Cullen regarding this
issue.”” Inthat meding, he expressed concern that the Commisson hed incorredly described
SBC’sloop qulificaion system, and had dore so in reliance on the reply affidavits. But rather
than investigating the matter further, Ms. Cullen simply reminded Mr. Schuesder that he had
reviewed her affidavit before it was submitted. According to Mr. Schuesder, she suggested that
he raise the isuue with Ms. Chapman. Despite the concerns Mr. Schuesder raised about her
affidavit, Ms. Cullen stated in an interview with the Enforcement Bureau that she made no
attempt to verify whether her statements had been acairate or to make other SBC employees
aware of Mr. Schuesder’'s concerns. And athouwgh Mr. Schuesder now concedes that Mr.
Mileham would have been the best person with whom to confer regarding the loop quificaion
system’ s functionality, Mr. Schuesder states he never did so after reviewing the Order.

0 Kansas'Oklahoma Order, para. 128n.352
*1 Affidavit of Dennis W. Schuesder (“ Schuesder Aff.”) para. 10, SBC Report, Attachment F.

2 |d. para 11.
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34.  Mr. Schuesder did relay his concernsto Mark Welch. According to Mr. Welch,
aroundthe time that the Commisson released the Order, Mr. Schuesder approached him after a
meding. Mr. Welch told the Enforcement Bureau that Mr. Schuesder said he was concerned
that the loop qualificaion system did na work as described in the reply affidavits. In resporse,
Mr. Welch said hetold Mr. Schuesder that the system “had to work” that way. Mr. Welch stated
in the Enforcement Bureau interview that he felt that Mr. Schuesder was wrong andtold him to
chedk the Order and confer with “the experts.” Despite this conversation, Mr. Welch claims that
he did na review his affidavit to determine if he had included any potentially incorred
information a attempt to verify that the other affidavits containing loop qualificaion system
information were @rred. Mr. Welch also states that he did na contad or inform anyone dse
abou his conversation with Mr. Schuesder.

35.  OnMarch 6, 2001 gapproximately one month after he relayed his concernsto Ms.
Cullen and Mr. Welch, Mr. Schuesder spoke with Carol Chapman. In the interim, he had
exchanged cdls with Ms. Chapman and left a message explaining that he and Ms. Cullen had
spoken and that they had questions about the Commisson’'s order. According to Ms. Chapman,
Mr. Schuesder told her that his reading of the Commisson’'s discusson d SBC'sloop
qualification system did nd match hisunderstanding of how the system adually worked.
Spedficdly, Mr. Schuesder told Ms. Chapman that he believed the Commisson's gatement that
the system foll owed provisioning logic was incorred. He then asked if her affidavit and the
Commisgon'sdescription d the system in the Order were consistent. Shetold him they were,
andthat it would be a ‘problem” if the system did na work as described in the dfidavits.

36.  Almost immediately after her conversation with Mr. Schuesder, Ms. Chapman
cdled JohnMileham and described the problem. Mr. Mileham told her that the descriptionin
the SBC affidavits was wrong and that the reply affiants shoud have dhedked with im
(apparently failing to recdl hisinvolvement with the Welch affidavit). Ms. Chapman, believing
that the dfidavits might well contain incorred statements, cdled SBC’ s legal department. She
did na attempt to contad Ms. Cullen or Mr. Welch to dscussthe matter. Soonéafter that, Ms.
Cullen and Mr. Welch were informed that their affidavits were inacairate.

E. SBC Notifies The Commisson Of Thelnaccurate Affidavits

37.  Inmid-to-late March 2001,SBC was preparing to fil e its applicaion for sedion
271 authority for Missouri. At the same time, the mmpany was al so investigating the
inacaradesin its Kansas/Oklahoma dfidavits. While SBC was attempting to determine why it
had fil ed inacaurate dfidavitsin the Kansas/Oklahoma proceeling, it also had to ascertain how
itsloop qualification system adually functioned before it filed its Missouri applicaion. Inthe
Kansas/Oklahoma procealing, SBC had asserted in numerous places that its OSS (of which the
loop qualification system was a part) was identicd throughou its five-state SWBT region (i.e.,
Kansas, Oklahoma, Misuri, Texas, and Arkansas). SBC contended that it used the same
systemsin the same locaionsto provide accssto its OSSthroughou the SWBT regionand a
competitor accessng the system in Texas would foll ow the same procedures and use the same
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functionaliti es of the OSSwhen it accessed the system in Kansas, Oklahoma, or Misouri.*®
Thus, before SBC could fileits Missouri applicdion, it had to conclude itsinternal inquiry into
the Kansas/Oklahoma dfidavits and determine how the system worked becaise any uncertainty
abou theloop quification functiondlity in Kansas and Oklahoma dso applied to the system in
Missouri. Onceit determined haw its g/stem adually worked, SBC was facel with the prosped
of representing to the Commisgon and interested partiesin the Misouri 271 applicaion that the
loop qualification system functioned dff erently than as represented in the Kansas/Oklahoma
procealing.

38.  Facal with these parall e, yet inextricably linked, matters, SBC informed the
Commisgon d the concerns with the loop quaification system. In apreliminary meding with
the Commisson’s Common Carrier Bureau on o abou March 2&h, when SBC was on the verge
of submitting its Missouri application, SBC indicaed that something had arisen that might affed
its Missouri applicaion. SBC explained to CCB staff that it had filed affidavitsin the
Kansas/Oklahoma procealing that may have contained inacarate statements concerning the
operation d itsloop quaificaion system. Moreover, SBC indicaed that the loop qudificaion
system in Kansas, Oklahoma, and Missouri did na work as described in the Commisgon's
Kansas/Oklahama Order. The Common Carrier Bureau advised that SBC shoud na submit its
sedion 271applicationfor Misouri urtil it had remedied this matter and that the company
shoud inform the Commisson's Enforcement Bureau of this development. SBC agreed.*

39.  On o abou March 30, 2001 SBC then met with the Enforcement Bureau to give
its preliminary understanding of the problem. At the conclusion d the meding, Bureau staff
requested that SBC file areport describing its understanding of the drcumstances surroundng
the fili ng of the inacairate dfidavits. On April 6, 2001,SBC filed areport signed by a Senior
VicePresident in which it admitted that the reply affidavits contained inacaraaes. SBC
attadhed to thisreport anew round d affidavits from ead o the reply affiants (Mr. Welch, Ms.
Chapman and Ms. Cullen) and from Mesgs. Mil eham and Schuesder. The dfidavits attached to
the report described generall y the processby which the reply affiants coll eded and included the
inacarate informationin their reply affidavits, hov Mesgs. Mileham and Schuesder and aher

43 SeeSBC Brief at 19-20.

44

On April 3, 2001, SBC implemented an enhancement to its loop qualificaion system that caused the system to
return adual loop make-up information on aloop conneded to the austomer addressrequested by the cmmpetitive
carier, if such information existsin SBC's LFACS system and can be located, retrieved and returned within two
minutes. The enhancement causes the system to search LFACS first for a non-loaded copper loop conneded to the
end user for which adual information exists. If the system finds such acdual information, then it will return it to the
requesting carier. SeeAffidavit of Brian Horgt, attached to Brief in Suppeot of Application by Souhwestern Bell for
Provision d In-Region, InterLATA Servicesin Misouri, CC Docket No. 01-88 (filed April 4, 2001). Moreover, ina
footnote to an affidavit submitted with its 271 appli cation for Missouri, SBC stated that it “has leaned that, contrary
to its subjed matter experts’ ealy understanding of the interrelationship between LFACS and the loop quaification
system software, the LFACS provisioning logic was not being wsed to seach for loop makeup information. The
recent enhancement to the loop qualification system, however, was designed to search for loop makeup information
in amanner similar to how LFACS would attempt to provision an XDSL-capable loopif one were requested by a
CLEC.” SeeAffidavit of Derrick Hamilton at 4, n.3, Attachment Jto SBC Report.
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SBC employees responced or, in some caes, fail ed to respondto inquiries concerning the
functionality of the loop qualification system, and the information uponwhich the reply
affidavits were based.

40.  Shortly theredter, on o abou April 9, 2001 Enforcement Bureau staff contaded
SBC andinquired as to whether the company intended to file asedion 1.65 nticein the
Kansas/Oklahoma procealing. Under sedion 1.65 & the Commisson'srules, absent good
cause, applicants are required to discloseinacaradesin their pending appli cations as promptly
as possble, andin any event within 30 days, whenever information furnished in the gplicaion
“isnolonger substantially acarate or completein al significant respeds’ or there has been a
“substantial change & to any other matter which may be of dedsiona significance”* On April
13, 2001,SBC filed aletter pursuant to sedion 1.65 & the Commisson’'srulesin which it
advised that certain reply affidavits fil ed in the Kansas/Oklahoma proceeding contained
inacarate information onaloop qualificationisse.*

. DISCUSSON

41.  Under sedion 503 @ the Act, any personwhois determined by the Commisson
to have will fully or repeaedly failed to comply with any of the provisions of the Act, or any rule
or order issued by the Commisson undr the Act, shall beliable for aforfeiture penalty.*” In
order to impose such aforfeiture penalty, the Commisson must issue anctice of apparent
liabilit y, the notice must be receved, and the person against whom the naotice has been issued
must have an oppatunity to show, in writing, why no such forfeiture penalty shoud be

** Sedion 1.65 d the Commisson’s Rules, 47 C.F.R. § 165, statesin relevant part:

Sedion 1.65(a). Substantial and significant changesin information furnished by applicants
to the Commisson. Eacd applicant isresponsible for the mntinuing acarracy and completeness
of information furnished in a pending appli cation or in Commisgon proceeadingsinvolving a
pending appli cation. Whenever the information furnished in the pending appli cation is no longer
substantially acarrate and completein all significant respeds, the gplicant shall as promptly as
possble and in any event within 30 days, unlessgood cause is own, amend o request the
amendment of his appli cation so asto furnish such additional or correced information as may be
appropriate. Whenever there has been a substantial change as to any other matter which may be of
dedsional significancein a Commisgon proceeding involving the pending appli cation, the
applicant shall as promptly as posshble and in any event within 30 days, unlessgoodcauseis
shown, submit a statement furnishing such additional or correded information as may be
appropriate, which shall be served upon parties of record in acordancewith § 1.47. Where the
matter is before ay court for review, statements and requests to amend shall i n additi on be served
upon the Commisgon's General Counsel. For the purposes of this edion, an applicaionis
“pending’ before the Commisson from the time it is accepted for filing by the Commisson urtil a
Commisgon grant or denial of the goplication is no longer subjed to remnsideration by the
Commisgon or to review by any court.

*® SBC 1.65Report at 1.

47

47U.S.C. § 503b); 47 C.F.R. § 180(a).
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imposed.” The Commisdonwill then issue aforfeitureif it finds by a preponcerance of the
evidencethat the person hes violated the Act or a Commissonrule.* As st forth in more detail
below, we @mnclude under this gandard that SBC is apparently liable for aforfeiture for its
apparent violations of Commisson rules and a Commisson Order.

42.  Theduty of absolute truth and canda is afundamental requirement for those
appeaing before the Commisgon. Our dedsionsrely heavily onthe completenessand acaracy
of applicants' submissons becaise we do nd have the resources to verify independently eat
and every representation made in the thousands of pages submitted to usead day. For that
reason,we ae disturbed by SBC's apparent adions here. SBC did na exercise reasonable cae
in verifying the information regarding the operation d itsloop qualificaion system before
submitting the three dfidavits at issue. Moreover, athough ou rules require companies
promptly to corred inacarate or incomplete information submitted to the Commisson, SBC
took ower two months after the cmpany first focused onthe fad that the dfidavits were (or may
have been) incorred to naify the Commisgon that the reply affidavits were wrong.
Furthermore, when the Commisson began to investigate those inacarrades, an SBC employee
apparently intentionally misrepresented fads to the Commissonin an affidavit attached to a
report signed by an SBC Senior VicePresident. Finally, SBC apparently violated the terms of
the June 1999 BC/SNET Consent Deaeg in which SBC promised to train its employees who
have regular contad with the Commisgon as part of their assgned duiesin ou rules governing
contads with, and representations to, the Commisgon.

A. The Evidence Does Not Warr ant a Finding of Apparent Liability for
Intentional Misrepresentation Regarding the Three Reply Affidavits

43.  The Commisgdoninitiated thisinvestigation primarily to determine whether SBC
intentionall y misrepresented the functionality of itsloop quaification system in arder to oltain a
grant of its sdion 271applicaion. We have determined that the evidence, although deeply
troulding, does not suppat afinding that SBC apparently engaged in making intentional
misrepresentationsin violation d sedion 1.17 & the Commisson's Rulesin conredionwith the
threereply affidavits.™® With that said, we do conclude that SBC was negligent in coll eding the
informationit relied uponin its reply affidavits and in making its showing under sedion 271.

*® 47U.S.C. § 503b)(4); 47 C.F.R. § 1.80(f).

¥ See eg. Tuscola Broadcasting Co., Memorandum Opinion and Order, 76 FCC 2d 367 371 (1980 (applying
preponderance of the evidence standard in reviewing Bureau level forfeiture order). Cf. 47 U.S.C. § 314d)
(assgning burden of proof in heaingsto Commisson).

% Sedion 1.17 d the Commisson’'s Rules, 47 C.F.R. § 117, statesin relevant part:

Sedion 1.17 Truthful written statements and responsesto Commisson inquiries and
correspondence . . No applicant, permitteeor licenseeshall in any response to Commisson
correspondence or inquiry or in any application, pleading, report or any other written statement
submitted to the Commisson, make any misrepresentation or will ful material omisson beaing on
any matter within the jurisdiction of the Commisson.
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Whil e such regligence does nat violate the Communicaions Act or any Commisgonrule,” we
exped a higher degreeof care from our regulatees than that exhibited here by SBC.

44.  SBC’'snegligencein coll eding the information submitted to the Commissonis
easlly summarized. First, SBC began the processwhen an SBC attorney, apparently withou
consulting anyone with speaalized knavledge of the loop quaificaion system, wrote a
description d the functionality of the system and sent it to Angela Cullen.”* The description
incorredly indicated that the system returned loopinformation asif it were adually provisioning
the servicerequested. Ms. Cullen copied and pested the description into an e-mail she sent to
various persons within the company with resporsibility for loop qualificaion matters. Her e-
mail message was then forwarded to Dennis Schuesder, whose resporsibiliti esincluded OSS
interfaces (but not the badk office systems operations) and John Mileham, whowas SBC's
principa loop quaificaionexpert. Withou doing any independent reseach, Mr. Schuesder told
Ms. Cullen that her description d the system was “basicdly acarate” and said that he would
“leare the tecdhnicd detall sto JohnMileham to answer.” Mr. Schuesder copied Mr. Mileham on
hise-mail. Mr. Mileham, however, never responced to this message or Ms. Cullen’sinitial e-
mail. Then, despite never heaing from the company’s foremost loop qualificaion expert, and
despite Mr. Schuesder’ s advicethat Mr. Mileham shoud give her the technicd detail s, Ms.
Cullen drafted and SBC submitted an affidavit that included an incorred description d the loop
qualification system.

45.  SBC aso submitted inacairate dfidavits sgned by Mark Welch and Carol
Chapman. Mr. Welch, an SBC employeewith littl e loop qualificaion experience included ore
sentencein his affidavit that incorredly described the functionality of the loop quificaion
system. While Mr. Welch claimsthat it was nat hisideato include this entencein his affidavit,
he could na recdl how the sentence made its way into his affidavit or who suggested that he
includeit. Ms. Chapman, for her part, clams that she relied onthe draft affidavits of Ms. Cullen
and Mr. Welch when writi ng the sedion d her own affidavit pertaining to the loop qudificaion
system. However, despite this dated reliance on Mr. Welch's affidavit, Ms. Chapman clams
that she was the one who suggested to Mr. Welch that he include something in his affidavit
concerning the operation d the loop guificaion system. Before submitting his affidavit, Mr.
Welch sent a @py to Mr. Mileham and Mr. Schuesder, among others, for their review and
comment. While Mr. Schuesder failed to respond,Mr. Mileham did review it. However, Mr.
Mileham did na corred Ms. Welch's inacarate description, claiming that he must have

L Commisgon precadent makes clea that misrepresentation requires an intent to deceve on the part of the

allegedly offending party. SeeSwan CreekCommunicationsv. FCC, 39 F.3d 1217 1222(D.C. Cir. 1994); Fox
Television Sations, Inc., Memorandum Opinion and Order, 10 FCC Rcd 8452 8478 para. 60(1995. Cf. Assn o
American Physicians and Sugeons, Inc. v. Clinton, 187 F.3d 655 661-662(D.C. Cir. 1999 (reversing district court
finding that party’s dedaration fil ed with court had been submitted in bad faith; holding that district court had not
cited any evidencethat at the time the dedaration was drafted, dedarant disbelieved what he was dating or that the
dedarant’s gatements were objedively unreasonable).

5 Although SBC has dedined to identify the dtorney, the evidence shows that none of the persons from SBC's
legal department who worked on the 271 appli caion possessed any expertise on loop qualification matters.

17



Federal Communications Commisson FCC 01-308

“skipped” the relevant sentencerelating to system because heread it “late & night.”>* Ms.
Chapman, onthe other hand, rever consulted with Mr. Mileham for asgstancein writing her
affidavit even though she understoodthat he was the company’sloop qualification expert.

46. The onfluenceof errors committed by SBC during this processis, as noted
abowe, trouding. But after close cmnsideration d the avail able evidence we conclude that the
company did na apparently violate sedion 1.17 é our rules when it submitted the threereply
affidavits. Though the mmpany’sladk of cae wuld hardly be more evident, wefindthat it is
not reasonable to infer that the cmpany intentiondly submitted false dfidavits to the
Commisson duing the 271 poceeding.> Aswe discussin more detail below, it is certainly
permissble, as agenera matter, to infer an intention to mislead from the arcumstances
surroundng the making of afalse statement.> However, we believe the evidence hereis more
indicaive of sloppnesson SBC's part in submitting the three dfidavitsin question than any plan
to mislead the Commisson abou the true workings of the loop qualification system.

B. SBC Apparently Violated Its Duty To Disclose The I naccur ate Statements In
A Timely Manner To The Commisgon

47.  We onclude that SBC apparently violated sedion 1.65 & the Commisson’'s
rules, 47C.F.R. 8 1.65. Under sedion 1.6%a), applicants generally must disclose inacarradesin
their pending applications within 30 days: (1) whenever information furnished in the pending
applicaion“is nolonger substantialy acarate or completein al significant respeds’; and
(2) whenever “there has been a substantial change & to any other matter which may be of
dedsional significancein aCommisson proceading invalving the pending applicaion”*® The
purpcse of sedion 1.65isto inform the Commisson, the pulic, and concerned parties of
material changesin the gplication’ Moreover, sedion 1.65impaoses an affirmative obligation
onregulated entities to inform the Commisson d the fads needed to fulfill it sduties. Asone
court has dated, “[t]lhe Commisgonis not expeded to ‘play procedural games with those who
come beforeit in order to ascertain the truth.”®

48. Thereisno questionthat SBC's principa loop quificaion expert, John
Mileham, knew throughou the time period relevant to thisinvestigation that the system did na

% Mileham Aff., para. 7.
**  Asnoted above, Commisson preceadent makes clea that misrepresentation requires an intent to deceve on the
part of the dlegedly offending party. SeeSwan CreekComnunications, 39 F.3d at 1222 Fox Television Sations,
Inc., 10 FCC Rcd at 8478 para. 60.

®  Seepara 66, infra.
% 47CFR.§165a).

°" geePinelands, Inc. and BHC Comnunications, Inc., Memorandum Opinion and Order, 7 FCC Red 6058 6064
n.25 (1992; WPI X, Inc., Memorandum Opinion and Order, 33 FCC 2d 782 783-84, para. 3 (1972.

®  RKO General, Inc. v. FCC, 670F.2d 215 229(D.C. Cir. 198)) (internal citations omitted).

18



Federal Communications Commisson FCC 01-308

routinely provide loop make-up information regarding copper loops when bah copper loops and
fiber loops were present. Mr. Mileham stated as much in an interview with the Enforcement
Bureau, and h's August 2000memorandum documents his knowledge in thisregard. Thereis
also no question that Mr. Mileham reviewed at least one of the threereply affidavits before they
were submitted. Herecaved and edited the five-page Welch affidavit, but clamsto have
“skipped” the sentencethat erroneously described SBC'sloop qualificaion system -- the only
sentencein the dfidavit deding with his areaof resporsibility. Given Mr. Mileham’s admitted
knowledge of the true workings of SBC'sloop quificaion system, and his participationin the
drafting of at least one of the three dfidavits at isaue, a strong argument can be made that the
clock under sedion 1.65 legan running as ealy as Decanber 11, 2000-- the date SBC fil ed the
reply affidavits with the Commisgon.

49. Nevertheless under the fads here presented, we hold that the sedion 1.65clock
did na begin to run urtil the time that arelevant SBC manager, Dennis Schuesder, first
reviewed the Kansas/Oklahama Order and recognized the reply affidavits were or may have been
inacarate.>® While we do nd know the predse date this occurred, the avail able evidence
indicaes that it occurred in ealy February, more than two months before SBC filed its dion
1.65statement in the K ansas/Oklahoma proceeding.®

50. Inealy February 2001,shortly after the Commisgon released the Order on
January 22, Mr. Schuesder reagnized an inconsistency between the loop quaificaion system as
described in the Order and h's then-current understanding of the adual operation d the system.
At that time, Mr. Schuesder was a manager at SBC with substantial resporsibiliti es concerning
SBC'sOSS Mr. Schuesder’s concerns uponreviewing the Order led him to initi ate separate
conversationsin the first week of February with reply affiants Welch and Cullen. However,
neither Ms. Cullen na Mr. Welch, a'so SBC managers, made any effort to verify the acaracy of
their statements or to investigate Mr. Schuesder’s concerns. And, like Mr. Schuesder, they
made no efforts to bring the matter to the Commisson's attention a to urge othersto doso.
Despite his concerns, Mr. Schuesder waited an entire month before finally spe&ing to Ms.
Chapman. By his own admisgon, he dtempted to cdl her only two or threetimes during that
month, and |eft a single message on her voicemail i n which hetold her only that he had a
questionfor her abou the Order. Hedid na attempt to explain his gedfic concernto her either
inavoicemaill or an e-mail. Furthermore, he made no attempt to ascertain whether his concerns
were well-founded by researching the functionality of the system. Although Ms. Chapman, soon
after her discussonwith Mr. Schuesder, brought the matter to the dtention d SBC'slegal

¥ We note that under sedion 1.65, which requires appli cants to notify the Commisdon of substantial changes “as

promptly as possble and in any event within 30 days,” the 30-day time limit is the maximum amount of time that an
applicant is allowed before it must fil eits notification, absent “goodcause.” 47 C.F.R. § 1.65(a).

% |n hisaffidavit, Mr. Schuesder states that he recdved a @py of the Order on January 31, 2001and reviewed it
sometime between that date and February 5, 2001 Schuesder Aff. at 4-5, paras. 10-11.
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department on a abou March 6, 2001the mmpany did na fileits sdion 1.65statement urtil
April 13, 2001

51. Sedion 1.65requires applicantsto disclose alditional or correded information
whenever prior filings are “no longer substantially acairate or completein all significant
respeds’ or “there has been a substantial change as to any other matter which may be of
dedsional significance....”® Wefindthat theinacaradesin the reply affidavits were of such
significancethat SBC shoud have natified the Commisson nolater than 30 dys of the
discovery by Mr. Schuesder that the dfidavits were or may have been inacarrate. The
significance of the inacairades to the procealing is demonstrated by the Commisson's express
relianceon the reply affidavits in the text of the Order. Dueto itsreliance onthe reply affidavits,
the Commisson dd na read the question abou whether SBC'sloop quaificaion system, asiit
aaually operated, compli ed with the UNE Remand Order.**

52.  Moreover, SBC'sdelay infiling the sedion 1.65 nticehad pdentially important
impads onthe Commisson's processes. SBC’s delay in submitting the 1.65 statement
effedively deprived the Commisgon and interested parties of the oppatunity for reconsideration
of the Order under the procedures st forth in sedions 1.106and 1.108 6the Commisgon's
rules. Wethusfindthat SBC'sdelay in fili ng the 1.65statement materially aff eded the
Commisgon's processes.

53. Nether SBC's medings with Commisgon staff in late March 2001, noits April
6" report to the Enforcement Bureau al eviate our concerns abou the late sedion 1.65fili ng.
More spedficdly, we do nd find that SBC constructively discharged its dion 1.65 obgations
prior to itsadual naticefiled onApril 13. Sedion 1.65requires awritten filing in the docket of
the relevant proceeding so that all i nterested parties may become avare of the new changed
information. Oral representations to Commisson staff do nd sufficefor this purpose. Nor could
SBC's April 6" report serve asasedion 1.65 naification. That report was not served on
interested parties nor wasit placel in the record of the 271 pocealing. Indeed, SBC initialy
requested confidential treament of the report, which, under Commissonrules, required the
Enforcement Bureau to keep it confidential for the time being.** Indeed, as noted below, the
apped of our Order was and remains pending before the D.C. Circuit. Withou asedion 1.65
filing from SBC, the parties to that apped had no knavledge of this development. SBC's

®L " Even asaiming the 30-day clock did not begin urtil March 6, 2001, SBC still apparently violated the

requirements of sedion 1.65 by failingto file itsreport until April 13, 2001 Even then, the Enforcement Bureau hed
to remind SBC of its obligations under sedion 1.65 before the company ulti mately fil ed its notice

%2 47CFR.§165a).

®®  UNE RemandOrder, para. 129,

®  After discussons with Bureau staff concerningits request for confidential treament, SBC withdrew its request

by letter on April 18, 2001 SeelLetter from Sandra L. Wagner, Vice President-Federal Regulatory, SBC
Teleammmunications, Inc., to Brad Berry, Deputy Chief, Enforcement Bureau, Federal Communications Commisson
(April 18, 2001).
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contads with the Commisgon staff prior to April 13, 2001thus did na serve the purpaoses
behind sedion 1.65%°

54. We dso naethat SBC's Kansas and Oklahoma 271 applicaion was “pending,” as
that term is defined in sedion 1.65, dung the relevant time period. Under sedion 1.65.an
applicaionis pending from the time that the Commisson accepts the gpli cation' s fili ng until
the Commisson's dedsion granting or denying the gplicaionisnolonger subjed to
reconsideration by the Commisson a review by the courts.®® Sincethe D.C. Circuit still i s
considering the gped of the Commisgon's Order, SBC's dion 271applicaionfor Kansas
and Oklahoma was and remains pending for the purposes of sedion 1.65.

55.  Inlight of SBC's apparent will ful and/or repeded fail ure to comply with sedion
1.65 d therules, we find that aforfeiture gppeasto be warranted. Sedion 503b)(1) of the Act
states that any person who will fully or repeaedly fail s to comply with any provision d the Act or
any rule, regulation, a order issued by the Commisson, shall be liable to the United Statesfor a
forfeiture penalty.®” For the time period relevant to this procealing, sedion 503b)(2)(B) of the
Act authorizes the Commisdon to assessa forfeiture of upto $120,00Gor ead violation, a
ead day of a @ntinuing violation, upto a statutory maximum of $1,200,00Gor asingle ad or
failureto ad.®® In determining the gpropriate propcsed forfeiture anourt, we consider the
fadors enumerated in sedion 503b)(2)(D) of the Act, including “the nature, circumstances,
extent and gravity of the violation, and, with resped to the violator, the degreeof culpability, any
history of prior off enses, ability to pay, and such ather matters as justice may require.”®

56. Sedion 1.80 6 the Commisgon's Rules and the Commisson's Forfeiture Policy
Statement establi sh a base forfeiture of $3,000for violations of sedion 1.657° The drcumstances
of this case, however, appea to justify a substantial increase in this base anourt under certain

® In any event, SBC's ealiest conversations with Commisson staff occurred more than thirty days after Mr.

Schuesder becane avare of the inacairadesin the reply affidavits, which demonstrates that SBC apparently would
have violated sedion 1.65 even if its oral representationsin late March constituted adequate notice under that
provision.

% 47CFR.§165a).

" 47U.SC.§ 503b)(1)(B); seealso 47 C.F.R. § 1.80(a)(2). We note that “will ful” is defined in the statute s not
requiring spedfic intent to violate the law. See e.g., Souhern California Broad Co., Memorandum Opinion and
Order, 6 FCC Red 4387 4387, para. 5 (1991]) (quoting47 U.S.C. 8 312(f)) (“will ful ... means the conscious and
deliberate mmmisson or omisson of such ad, irrespedive of any intent to violate” the Act or Commisgon rules;
“this definition applies to Sedion 503aswell as Sedion 312’). A violationisrepeded if, among other things, it
continues over more than oneday. Id. 6 FCC Red at 4388

%8 47U.S.C. § 503b)(2)(B); seealso 47 C.F.R § 180(b)(2).
% 47USC. 8§ 503b)(2)(D); seealso The Commisgon's Forfeiture Policy Statement and Amendment of Sedion
1.80 d the Rulesto Incorporate the Forfeiture Guidelines, 12 FCC Red 17087 1710Q para. 27 (1997 (“Forfeiture
Policy Statement”); recon. denied 15 FCC Red 303(1999); 47 C.F.R. § 1.80(b)(4).

®  47C.F.R.§ 180; Forfeiture Policy Satement, 12 FCC Red at 17114 Appendix A, Sedion 1.
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upward adjustment criteria contained in the Rules and the Forfeiture Policy Satement: the
egregiousnessof the miscondict and SBC’ s ability to pay considered with the deterrent effed of
the forfeiture anourt.”* We dso consider whether SBC voluntaril y disclosed the inacarades to
the Commissonin determining whether adownward adjustment to the forfeiture anourt is

appropriate.

57. Egregiousness SBC’sconduct here gpeas particularly egregious because just
two yeas ago, in June 1999,the mmpany and the Commisson entered into the SBC/SNET
Consent Deaeg which resolved asimilar investigation. Like here, that investigation related to
statements made by SBC employees before and shortly after the Commisson granted an
applicaion. Both investigationsinvolved a potential violation d sedion 1.65,a potential
violation d sedion 271 & the Act (and sedion 272in the case of the SBC/SNET Consent
Deaeg, and whether SBC employees made intentionall y inacarate statements to the
Commisgon.

58. Inthe SBC/SNET Consent Deaeg SBC agreal to implement a compliance plan
that invaved training certain categories of SBC employees regarding Commisgon rules relating
to “contads with, and representations to, the FCC ....”"* Sedion 1.65was one of these key rules,
and indead was a subjed of the underlying investigation. So, in addition to the general natice
provided by seaion 1.65itself, SBC had adual natice of the importance of that sedion
(including in the post-grant context) and hed made commitments eaficdly designed to ensure
future ompliance Nevertheless lessthan two yeas after entering into this consent deaeg SBC
appeasto haveviolated sedion 1.6%a) in a @mntext remarkably similar to the one & issuein the
SBC/SNET Consent Deaee

59.  Moreover, theviolation accurred onamaterial issuein amaor Commisson
procealing against a badkdrop d repeaded Commisson references to the importance of sedion
1.65in sedion 271 poceedings like the one here.” Sedion 271 pocealings are & the center of
Congress effortsto promote competitionin the Telecommunicaions Act of 1996. They are the
subjea of significant litigation. For SBC to keep the parties and the Commisgon unnformed of
material inacairades relating to its edion 271applicaionis extremely serious.

71

Forfeiture Policy Satement, 12 FCC Red at 17001, para. 27.

2 SBC/SNET Consent Deaee 14 FCC Red at 12751

" see e.g., Application by Ameritech Michigan Pursuart to Sedion 271 & the Comnunications Act of 1934 as

amended, to Provide In-Region, InterLATA Servicesin Michigan Order, 12 FCC Red 3309 3323 para. 23 (1997
(citing47 C.F.R. 8 1.65(a) and reminding appli cants of their obligation urder Commisgon rulesto maintain “the
continuing acairacy and completenessof information” furnished to the Commisdgon); Application by SBC
Comnunications Inc., Pursuant To Sedion 2710f The Comnunications Act of 1934 as amended, To Provide In-
Region, InterLATA Services In Oklahama, Memorandum Opinion and Order, 12 FCC Red 8685 872Q para. 60
(1997 (citing Ameritech Michigan Order’ s referenceto sedion 1.65 and noting that “[g]iven the expedited timein
which the Commissgon must review these goplicdions, it isthe responsibility of the ... [applicant] to submit to the
Commisdgon afull and complete recrd upon which to make determinations on its appli caion.”).
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60.  Ability to pay/deterrent effed. In the Forfeiture Policy Statement, the
Commisson made it clea that companies with higher revenues, such as SBC,™ could exped
higher forfeitures than those refleded in the base anourts:

[O]n the other end d the spedrum of potential violations, we reaognize that for
large or highly profitable communicaion entiti es, the base forfeiture anourts. . .
are generaly low. Inthisregard, we ae mindful that, as Congresshas gated, for
aforfeiture to be an effedive deterrent against these entiti es, the forfeiture must
beissied a ahighlevd .... For thisreason,we cattionall entities and
individuals that, independent from the uniform base forfeiture anourts ..., we
intend to take into aceurt the subsequent violator’ s ability to pay in determining
the anoun of aforfeiture to guaranteethat forfeituresissued against large or
highly profitable antities are not considered merely an aff ordable st of doing
business Such large or highly profitable entities s1oud exped in this regard that
the forfeiture amourt set out in aNotice of Apparent Liability against them may in
many cases be dove, or even well above, the relevant base anourt.”

The statutory maximum for a @mntinuing violation o sedion 1.65is $1.2million. Whileitis
unclea whether such aforfeiture will ad as a sufficient deterrent to SBC against future
violations of sedion 1.65/° we believe that anything lessis unlikely to doso. Thisis particularly
the caein light of the fad that the $1.3milli on payment made by SBC as part of the SBC/SNET
Consent Deaeeapparently did na ad as asufficient deterrent with resped to the situation nav
before us.

61. Voluntary disclosure. Inthe Forfeiture Policy Satement, the Commisson stated
that forfeiture anounts may be reduced where aperson vduntarily brings a matter to the
Commisson's attention.”” We find, havever, that adownward adjustment, for this reason, in the
propased forfeiture is not warranted in thiscase. Spedficadly, we find that SBC did na
voluntarily disclose this problem to the Commisson within the meaning of the Forfeiture Policy
Satement. SBC’srequisite disclosure of this problem did na adually occur until it filed its
sedion 1.65 nticeon April 13, 2001 after the Enforcement Bureau brought the requirement to
the company’s attention. This was more than two months after its sdion 1.65 obgation was
triggered, and more than a month after SBC’ s attorneys knew the reply affidavits were (or
apparently were) inacarate.

" In200Q SBC had operating revenues of $514 hilli on with operatingincome of $10.7 hilli on. SeeSBC

Teleoomm., Inc., 2000Annual Report at 4 (2007).

®  Forfeiture Policy Satement, 12 FCC Red at 17099100, para. 24.

"® " We note that Congresaman Fred Upton, Chairman of the Subcommitteeon Telecommunications and the Internet

of the House Committeeon Energy and Commerce, has introduced legidation to increase the statutory forfeiture
caps. SeeH.R. 1765 107" Cong., 1% Sess (2001).

" Forfeiture Policy Statement, 12 FCC Red at 17101, para. 27; seealso 47 U.S.C. § 503b)(2)(D) and 47C.F.R.
§ 1.80(b)(4).
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62. Moreover, SBC knew that it would be required to demonstrate in its Misouri 271
applicaionthat itsloop qualificaion system complied with the UNE Remand Order and to
describe how this g/stem functioned. However, becaise it had claimed that its OSSwas identicd
throughou the SWBT region in the Kansas/Oklahoma procealing, any problem with the system
functionality in Kansas and Oklahoma dso applied to Misouri. Any changein SBC's
description d the system operation from the Kansas/Oklahoma 271 appli caion to the Misouri
applicaionwould attrad attention bdh from interested perties and the Commisgon. SBC thus
had every incentive to let the Commisson knaw of this change before it filed the Misouri
applicaion. We do nd believe that bringing the matter to the atention o the Commisson uncer
these drcumstances constitutes voluntarinesswithin the meaning of the Forfeiture Policy
Satement and we dedine to reducethe propased forfeiture anount onthis basis.

63. Considering al of the enumerated fadors and the particular circumstances of this
case, as discussd abowve, we find that SBC is apparently liable for the statutory maximum $1.2
milli on forfeiture for its apparent violation d sedion 1.65. As discussed abowve, the seriousness
of this matter demands that SBC be held apparently liable for the statutory maximum forfeiture.
For afull two months before it filed the 1.65 ndicein the Kansas/Oklahoma docket, SBC knew
that the reply affidavits were or may have been inacairate. Under these drcumstances, SBC's
apparent fail ure to comply with its affirmative obli gations under sedion 1.65was of a continuing
nature in that it failed to inform the Commisgon d these matters over asignificant period d
time. Thus, in consideration d the fads of this case and in acerdancewith sedion 503b)(2)(b)
of the Commisgon's Rules, we find that SBC is apparently liable for a$1.2milli onforfeiture for
its apparent continuing violation d sedion 1.65.

64. Inadditionto any forfeiture we may impaose, we believeit isimportant for SBC to
inform the Commisson regarding the steps it is taking to ensure cmpliancewith sedion 1.65.
Accordingly, we order SBC to file areport, within 30 days of the release date of thisNAL,
suppated by affidavits of persons with personal knowledge, discussng stepsit has taken to
ensure future compliancewith sedion 1.65. In addition, we order SBC to report, within nine
months of the release date of this NAL, through an independent audit, onthe successof its efforts
to comply with sedion 1.65for the period keginning 30 days from the release date of this NAL
and concluding six months theredter.

C. SBC Apparently Misrepresented Facts To The Commisson During The
Enforcement Bureau’s Investigation

65. We oncludethat SBC is apparently liable for will ful and/or repeaed
misrepresentations committed in SBC' s April 6, 2001report to the Commisson's Enforcement
Bureau. That report was sgned by an dficer of SBC andwas suppated by JohnMileham’s
affidavit, among others. Wefindthat Mr. Mil eham’s affidavit, uponwhich SBC explicitly relied
initsreport, contains apparent misrepresentations abou hisinvolvement in the review of the
incorred reply affidavits, in violation o sedion 1.17 & our rules.
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66. Under sedion 1.17 d our rules, “[n]o applicant ... shall in ... any ... written
statement submitted to the Commisgon ... make any misrepresentation a will ful material
omisson beaing on any matter within the jurisdiction o the Commisson.””® The Commisson
defines misrepresentation as an “intentional misrepresentation o fad intended to deceve”” and
has concluded that an intent to decéveis an essntial element of a misrepresentation finding.*
The Commisson hes also stated that intent is a “fadual question that may be inferred if other
evidence shows that a motive or logicd desireto decéve &ists. . ’** The ultimate fads are
often proved through circumstantial evidence, as 2ich evidence may be the only way of proving
knowledge or intent.*” We consider misrepresentation to be aserious violation® as our entire
regulatory scheme “rests uponthe asumption that appli cants will supdy [the Commisson] with
acarate information.”® For this reason, appli cants before the Commisson are held to a high
standard of candar and forthrightness® Therefore, we will assessaforfeitureif we find by a
preponcerance of the evidencethat SBC has violated sedion 1.17.

67. Mr. Mileham’'s explanation for hisfailureto corred the inacaradaesin the Cullen
and Welch affidavits, submitted by SBC as part of its report to the Enforcement Bureau, appeas

8 47CFR. 8117

" Slver Sar Comnunications-Al bany, Inc. 3 FCC Rcd 6342 6349(Rev. Bd. 1988.

8 seeSnan CreekComnunicationsv. FCC, 39 F.3d 1217 1222(D.C. Cir. 1994).

8 Black Television Workshop, 8 FCC Red 4192 4198 n. 41 (1993, recon. denied, 8 FCC Red 8719(1993, rev.
denied, 9 FCC Red 4477(19949), aff'd sub nan. Woodork v. FCC, 70 F.3d 639(D.C. Cir. 1995 (affirming ALJ s
finding that the record encompasses documents contai ning misrepresentations).

8 Ned N. Butler andClaude M. Gray, D.B.A. The Prattvill e Broadcasting Co., Prattvill e, Ala., Memorandum

Opinion and Order, 5 FCC 2d 601 603604 (Rev. Bd. 1966 (internal citations omitted). In criminal cases, where
the burden of prodf is higher, the D.C. Circuit has recognized that “[i]ntent may, and generally must, be proved
circumstantialy . . .;” United Satesv. Jackson, 513F.2d 456 461(D.C. Cir. 1975 (footnotes omitted), and has
stated that it does not distinguish between “dired and circumstantial evidencein evaluating the sufficiency of the
evidence” United Satesv. Lam Kwong-Wah, 924 F.2d 298 303(D.C. Cir. 199J), cert. denied, 506 U.S. 901, 113
S.Ct. 287, 121L.Ed.2d 213(1992.

8 Fox Television Sations, Inc., Memorandum Opinion and Order, 10 FCC Red 8452 8478 para. 60 (1995.

84 Policy Regarding Character Qualifi cationsin Broadcast Licensing, 102FCC 2d 11791210 para. 58 (1986

(subsequent history omitted) (“Character Policy Statement”). “The integrity of the Commisson’s processes cannot
be maintained without honest deding by regulated companies.” Seeid., 102FCC2dat 1211, para. 61. “Regardless
of the fadual circumstances of ead case, misrepresentation to the Commisgon is always an egregious violation.”
Forfeiture Policy Statement, 12 FCC Red at 17098 para. 21. The Commisson may tred even the most insignificant
misrepresentation as an event disqualifying alicenseefrom further consideration. Character Policy Satement, 102
FCC2dat 121Q para. 60. Seealso Forfeiture Policy Statement, 12 FCC Red at 17098 para. 21.

B wWHwW EnterprisesiInc., v. FCC, 753F.2d 1132 1138(D.C. Cir. 1985 (upholding Commisson sanctions against

license gpplicant for misrepresentation); Sea Iland Broadcasting Corp. of SC., 60 FCC 2d 146 147, para. 3 (1976
(“The Commisgon insists on complete candor from its licensees and where . . . that candor has been found lacking in
response to official Commisson inquiries, the Commisson has terminated the license.”), aff'd, Sea Idland
Broadcasting Corp. of SC. v. Federal Comrnunications Commrisson, 627 F.2d 240(D.C. Cir. 1980.
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to constitute misrepresentation. First, with resped to the draft affidavit from Mark Welch, Mr.
Mil eham reviewed the Welch affidavit prior to the time it was fil ed; and despite his knowledge
of the acual workings of SBC’sloop qudificaion system, he failed to corred theinacairagy in
the dfidavit. In SBC's April 6, 2001report and Mr. Mileham’s uppating affidavit, the
company explained that Mr. Mil eham “must have ‘ skipped' thisimportant sentence” because he
reviewed Mr. Welch' s affidavit “late & night.”®

68.  Mr. Mileham apparently has committed misrepresentation a awill ful materia
omissoninthisregard. The email s between Mesgs. Welch and Mil eham, together with Mr.
Mileham'’s gatements during an interview with the Enforcement Bureau, show that Mr. Mileham
did na review the Welch affidavit “late & night,” as he daimed, bu rather around noon.SBC
provided the Enforcement Bureau with copies of the email from Mr. Welch to Mr. Mileham and
Mr. Mileham’s return e-mail .** According to the faceof the email, Mr. Welch sent his affidavit
to Mr. Mileham at 3:57 pm. onDecamber 6, 2000. In hisinterview, Mr. Mil eham told
Commisgon staff that he usualy left his officeby 6:00 pm. ead day. He dso stated that he did
not recdl staying late to review Mr. Welch’'s affidavit. Mr. Mileham did state, however, that he
reviewed and responced to Mr. Welch's e-mail as oonas he saw it and that, immediately after
he made his corredions to the document, he sent the red-lined version bad to Mr. Welch.
Acoording to the faceof this e-mail, Mr. Mil eham sent this version by e-mail to Mr. Welch at
12:08 pm. onDecamber 7, 2000%® Thus, it Is apparent from the evidencethat Mr. Mileham did
not review Mr. Welch's affidavit late & night, as he daimed in his affidavit to the Commisgon.
Based onthe totality of the arcumstances surroundng Mr. Mileham'sinclusion d thisincorred
statement in his affidavit, we cnclude that he made the statement with the speafic intention to
mislead the Commisson, nd merely through inadvertence or mistake.

69. Thereisancther groundsuppating our finding of an apparent misrepresentation
in the Mil eham affidavit —in a sworn affidavit fil ed with the Commisgon, Mr. Mil eham stated
that the Cullen e-mail outlining her understanding of the loop qgualificaion system was deleted
acadentally and that he never reviewed it. Spedficdly, Mr. Mileham claimed that he
downloaded approximately 300 e-mail s from home dter returning from vacadion. Hereviewed a
few of these emails, then shut off hishome computer. When he went into the office, the email s
he had previously downloaded were not on hswork computer. When he returned hame, his
home computer “crashed” and he was forced to reload his operating system, deleting all of his
files, including the previously downloaded e-mails. Thus, acrding to Mr. Mileham’s affidavit,
he never saw the Cullen e-mail and rever had an oppatunity to corred the e@roneous description
of SBC'sloop quificaion system.

8 SeeSBC Report at 5, nn. 5-6; Mil eham Affidavit, 116-7.
8 SeeMay 3, 2001Letter.

8 |n submisgons to the Commisson, SBC has not suggested that the times on the faceof the email s were

incorred.
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70. Inaninterview with the Enforcement Bureau, Mr. Mil eham stated that he did na
attempt to recover the lost e-mail s from hiswork or home computer. Mr. Mileham aso stated
that he did na disclose the lossof these emailsto anyone & SBC -- including his supervisors --
or the cmpeting carriers who regularly contaced him about loop quificaionisues.®

71.  Wefindthat Mr. Mileham apparently misrepresented the fads or made awill ful
material omissonin his affidavit when describing hislost e-mail problem, and that SBC
therefore gparently violated sedion 1.17 & our rules when it submitted his affidavit
acompanying its April 6, 2001report to the Enforcement Bureau. As an initial matter, neither
Mr. Mileham nor SBC has explained hov Mr. Mileham’s e-mail s could disappea from his work
computer simply becaise he downloaded them from home. But even if this were the cae, we do
nat find it credible that Mr. Mileham -- whose previous job involved desktop computer suppat --
not only lost approximately threehunded e-mailsin the first place bu failed to make the
dlightest eff ort to reaver them, andfailed to naify asingle SBC employee-- including his
supervisors -- abou thisimportant event. By his own acourt, Mr. Mileham uses e-mail
extensively, referring questions and complaints from competing cariers to knowledgeable SBC
employees, and relaying answers from those anployees bad to the competing cariers.
Nevertheless SBC contends that Mr. Mil eham apparently took nocorredive measures upon
losing approximately threehunded unogened e-mail s from people inside the mwmpany or
competing cariers.

72.  Nor dowefind credible Mr. Mileham'’s claim that he thought he had no olbigation
to try to recover the lost e-mails snce anyone who “redly” wanted to contad him would simply
continue trying to read him uponreceving no resporse or an “out of office” reply. Indeal, SBC
has informed us that neither Mr. Schuesder nor JohnWilli amson -- the SBC employeewho
forwarded Ms. Cullen’s e-mail to Mr. Mileham and Mr. Schuesder-- has any record of receving
such an “out of office” message from Mr. Mileham in resporse to their e-mails.*®* We ae naot
aware of any plausible explanationfor Mr. Mileham’s datements other than that they apparently
constitute misrepresentation a will ful material omissonsin violation d sedion 1.17. Thus, we
conclude it isreasonable to infer that Mr. Mil eham apparently intentionall y engaged in
misrepresentation.

73.  Mr. Mileham’s apparent misrepresentations were material to the Commisgon's
investigation into the drcumstances surroundng the fili ng of the inacaurate reply affidavits
because they served to excuse bath Mr. Mileham and SBC from resporsibility for submitting the
incorred affidavitsin the Kansas/Oklahoma proceealing. At the time SBC filed the reply
affidavits, Mr. Mil eham was the projed manager for itsloop quificaion dfering. Mr.
Mileham prepared aloop qualification owerview that was widely circulated within SBC and that

8 Mr. Mileham claimed that he may have disclosed this information to contradors, but SBC never provided the

Enforcement Bureau with accessto these persons.

% geeSworn Statement of Vincenzo Leone, attached to Letter from SandralL. Wagner, Vice President-Federal

Regulatory, SBC Teleaoommunicdions, Inc., to Trent Harkrader, Enforcement Bureau, Federal Communicdions
Commisdon (May 11, 200]) (“May 11, 2001 L etter”).
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acarately described SBC' s “first loopg” methoddogy. He dso consulted widely within SBC
regarding loop quificationissuesraised by competing cariers. Furthermore, ead of the reply
affiants considered him to be asubjed-matter expert on SBC’'sloop quificaion system. Thus,
his review of the Cullen e-mail and the Welch affidavit was essentia to their acaracy.
Nevertheless when Mr. Mil eham was contaded by Ms. Cullen and Mr. Welch, he failed to
corred their inacarate descriptions of the SBC loop quificaion system. Asaresult, by
claiming that Mr. Mileham never had an oppatunity to review the Cullen e-mail because of his
computer crash, andthat he only reviewed Mr. Welch’s affidavit “late & night” and must have
missed the “important sentence” both Mr. Mileham and SBC provided areason why the only
SBC employeewho admitted to understanding the ad¢ual operation d the system fail ed to correa
theinacarate dfidavits. Thus, Mr. Mileham'’s explanations were @nsistent with and suppated
SBC’s explanationthat it did na intentionally submit incorrea affidavits to the Commisson.
His apparent misrepresentations diredly benefited SBC in its efforts to convince the Commisson
that the fili ng of the incorred affidavits was not intentional .**

74.  SBC has argued to the Enforcement Bureau that it has no resporsibility for
misrepresentations or will ful material omisgons by its employees within the scope of their
employment during a Commissoninvestigation® This claim iswhally withou suppat under
the Act or Commisson preceadent, and SBC has provided noauthority for its assertion. Sedion
217 d the Act explicitly states, “[i]n construing and enforcing the provisions of this Act, the ag,
omisson, a failure of any officer, agent, or other person ading for or employed by any common
carier ... ading within the scope of his employment, shall i n every case be dso deamed to be the

1793

ad, omisson, a failure of such carier ... aswell asthat of the person.

75.  Moreover, we have along history of halding regulated entiti es resporsible for the
representations of employees or other agents ading within the scope of their employment,

% Inthis regard, we note that SBC has not fil ed anything with the Enforcement Bureau distancing itself from Mr.

Mileham's apparent misrepresentations. Thus, SBC continuesto rely on Mr. Mileham's apparently intentionally
false statements as a basis for its explanation of how it unintentionally submitted the incorred reply affidavits and
continues to gain patential benefit from such apparently intentionall y fal se statements.

9 geeletter from Reid M. Figel, Kellogg, Huber, Hansen, Todd & Evans, P.L.L.C., to David H. Solomon, Chief,
Enforcement Bureau, Federal Communicaions Commisson (June 20, 2007).

9 47U.SC. § 217 Seealso Vista Services Corp., Order of Forfeiture, FCC 00-378, para. 9 (rel. Oct. 23, 2000
(rejeding argument that company not liable for conduct of telemarketing firms and third party verifiers); Long
DistanceDired, Inc., Order, 15 FCC Red 3297 330Q para. 8 n.8 (2000; Amer-I-Net Services Corp, Order of
Forfeiture, 15 FCC Red 3118 312Q para. 7 (2000; Heartline Comrrunications, Inc., Notice of Apparent Liability
for Forfeiture, 11 FCC Red 18487 18494 para. 13(1996.

% See e.g., Russllvill e Educationd Broadcast Foundaion, Letter, 14 FCC Red 11208 11209(MassMedia Bur.
1999 (“[L]icensees cannot be excused from responsibility for the ads of their employees.”); Hemningford Media,
Inc., Order of Forfeiture, 14 FCC Red 294Q 2941, para. 7 (Compl. and Info. Bur. 1999 (“[The Commisson]
remind[s] respondent that the responsibility for compliance with the terms of ... [the radio station’s] license rests
solely and exclusively with the licensee”); Zapis Comnunications Corp., Memorandum Opinion and Order, 7 FCC
Rcd 7859 para. 5 (MassMedia Bur. 1992 (“[I]t iswell established that an employer remains responsible for the
adions of its employees.”)
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including misrepresentation.”” We have mnsistently foundthat, regardliessof mitigating facors,
an employer isresporsible for the statements or adions of its employees™ and “those who
control the corporation must be held acourtable for the amnduct of those who have been
delegated the authority to ad inits name.”®” Thisis particularly true where, as here, the cmpany
relies on an employeésfadual representations in asworn report to the Commisson, gresumably
foll owing due dili gence by the company to verify those representations.

76. Werged the agument that, in order for an employe€ s adionsto beimputed to
the company, the enployeemust be apartner, shareholder, officer or diredor of the licensee®
Such aresult would encourage a orporationto delegate a much authority as possble to the
lowest level employeepossblein order to insulate itself from resporsibility for miscondwct.” As
the Commisson hes cautioned, “[m]erely standing badk and waiting for disaster to strike or for
the Commissonto become aware of it will nat insulate wrporate owners from the mnsequences
of misconduct.”*® Where the transgressons of an employee ae serious, we have held the
employing licensees resporsible and imposed sanctions regardlessof the enployer’ s ladk of

% See eg., Rocke Radio, Inc., Memorandum Opinion and Order, 70 FCC 2d 413 424425 (holding licensee
responsible for an employeésfase dfidavit that was sibmitted to the Commisgon), recon. denied, 66 FCC 2d 193
(Rev. Bd. 1977); Sea IdandBroadcasting Corp., 61 FCC 2d at 944, para. 43 (“It is undisputed that the denial of
knowledge of fraudulent billi ng contained in the ... statement ... constituted a knowing misrepresentation by an
officer or diredor of the licensee orporation. Moreover, even if he had been a mere anployee the licensee ould
not escgpe responsibility for his misrepresentation.”); Ned N. Butler and Claude M. Gray, D.B.A. The Prattvill e
Broadcasting Co., Prattvill e, Ala., Dedsion, 4 FCC 2d 555 563 (Rev. Bd. 1966 (“The Commisson has repededly
refused to absolve alicenseeof responsibility for deceotions pradiced by his employees, and in instances of serious
transgressons has imposed sanctions upon the li censeenotwithstanding his professed ladk of knowledge.”)

% See eg., Zapis Comnunications Corp., 7 FCC Red at 7859 para. 5 (licenseeheld responsible for employee's

adion when, in violation of station palicy, employeebroadcast telephone mnversation without the other party’s
knowledge or consent); Frank Battaglia, Letter, 7 FCC Red 2345(MassMedia Bur. 1992 (admonishing licensee
for employeehoax broadcast even though station denounced broadcast, fired employees involved, and took other
corredive measures).

9 sSeegenerally Northwestern IndianaBroadcasting Corp., Initial Dedsion, 65 FCC 2d 73(ALJ 1976 (station’s
renewal li cense denied after discovery that general manager/vice president submitted false information to the
Commisgon).

% See eg., SealdandBroaccasting Corp., 61 FCC 2d at 944, para. 43 (li cense revoked where management
misrepresented station’s hilli ng pradicesto Commisson and Commisson noted that even if off ending person had
been “amere anployee” instead of an officer or diredor of the mmpany, licenseewould still be responsible).

% Character Policy Statement, 102FCC 2d at 1218 para. 78 (“A corporation must be responsible for the FCC-

related misconduct occasioned by the adions of its employeesin the curse of their broadcast employment. To hold
otherwise would, inter alia, encourage crporate owners to improperly delegate authority over station operationsin
order to ‘neutralize any future misconduct.”).

100 | d
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knowledge.™ Indeed, the employeetraining eff orts that SBC promised to uncertake in the
BC/SNET Consent Deaeewere direded at avoiding preasely this type of situation.

77. SBCvolunteaed Mr. Mileham as an employeewith knowledge of the fads and
explicitly relied onMr. Mileham'’ s affidavit. For instance, SBC's April 6, 2001report, which
was sgned by a SBC Senior Vice President, states that Mr. Mileham’ s affidavit “help[s] to
explain haw it came aou that [the] reply affidavits contained inacarrate statements.”*** SBC's
report spedficdly cites Mr. Mileham’s apparently untruthful statements that he did na review
the Cullen e-mail because it was “acddentally deleted” and that he reviewed the Welch affidavit
“late & night” and “must have skipped” the relevant sentence.*®

78.  For thesereasons, we had that SBC isresporsible for Mr. Mileham’ s apparent
misrepresentations in the dfidavit attadhed to SBC's April 6, 2001submissonto the
Enforcement Bureau.***

79. Inlight of SBC's apparent will ful and/or repeded fail ure to comply with sedion
1.17 d the Commisson'srules, we find that a substantial propcsed forfeiture is warranted.
Sedion 503b)(1) of the Act states that any person who will fully or repeaedly fail sto comply
with any provision d the Act or any rule, regulation, a order issued by the Commisgon, shall be
liable to the United States for aforfeiture penalty.105 For the time period relevant to this
procealing, sedion 503b)(2)(B) of the Act authorizes the Commisgonto assessa forfeiture of
upto $120,00Gor ead violation, a eadh day of a cntinuing violation, upto a statutory
maximum of $1,200,00Gor asingle a¢ or failureto ad.'®® In determining the gpropriate
propased forfeiture anourt, we consider the fadors enumerated in sedion 503b)(2)(D) of the
Act, including “the nature, circumstances, extent and gravity of the violation, and, with resped to

101 KWK Radio, Inc., 34 FCC 1039(1963 (revoking broadcast license due to fraud by station's general manager in
conducting a “treasure hurt” contest), aff'd, KWK Radio, Inc. v. FCC, 337 F.2d 540(1964); Eleven Ten
Broadcasting Corp., Dedsion, 32 FCC 706, 708-09, paras. 6-7 (1962 (denying renewal in part because of log
alterations made by station employeé), aff’d sub nam. Immaculate Conception Church v. FCC, 320F.2d 795(D.C.
Cir. 1963; Carol Music, Inc., Dedsion, 37 FCC 379, 380, para. 3 (1964 (adoptingin relevant part initial dedsion
revoking license based in part on refusal by station manager to furnish information requested by the Commisson).

102 SBC Report at 4.

193 SBC Report at 5, nn. 5-6.

14 sBC's argument that it is not responsible for the statements of its employeesin this context raises potentially

troubling concerns in other contexts as well. Regardlessof whether SBC continues to make this legal argument in
any response to this NAL, we request that, as part of any such response, or separately if it does not file aresponse
(e.g., if it smply pays the proposed forfeiture), SBC identify any other situations where it believes the Commisson
should trea SBC employees ading within the scope of their employment as not spesing on behalf of SBC. This
will asdst usin considering the extent to which it is appropriate for usto rely (or not to rely) on written or oral
statements by SBC employees in any such other contexts.

105 47 U.S.C. §503b)(1)(B); seealso 47 C.F.R. § 180(a)(2).

16 47 U.S.C. § 503b)(2)(B); seealso 47 C.F.R § 180(b)(2).

30



Federal Communications Commisson FCC 01-308

the violator, the degreeof culpability, any history of prior off enses, ability to pay, and such ather
matters as justice may require.”*’

80. Considering all of the enumerated fadors and the particular circumstances of this
case, we find that SBC is apparently li able for the maximum $120,000f orfeiture for its apparent
violation d sedion 1.17. First, we note that the base forfeiture for misrepresentationis the
statutory maximum.*® In this regard, as noted above, the Commisson hesindicated that
misrepresentation “always is an egregious violation.”** We have further stated that “[a]ny entity
or individual that engages in thistype of behavior shoud exped to pay the highest forfeiture
applicable to the service a isaue.”*** Moreover, the gparent misrepresentation is particularly
egregious here because it occurred in the @ntext of an investigationinto possble
misrepresentation, i.e., in a ontext where the mmpany and its employees 1oud have had a
heightened awarenessof the importance of not submitting misrepresentations to the Commisgon.
Aswith the proposed finding regarding sedion 1.65 the relationship to the SBC/SNET Consent
Deaeeandthe neal for a sufficient deterrent also suppat a substantial propaosed forfeiture here.

D. SBC Apparently Violated The SBC/SNET Consent Decree

81. We dso conclude that SBC apparently will full y or repeaedly violated the terms
of the June 1999Consent Deaee aising out of the merger between SBC and Southern New
England Telephore Corporation. The SBC/SNET Consent Dea eeresolved an informal
investigation by the Commissoninto all egations (simil ar to the ones at isaue here) that SBC
violated sedions271and 272 @ the Act, that SBC violated sedion 1.65 & the Commisson's
Rules, and that SBC employees made inacairate statements to the Commisgon. The
Commisgon agreed to resolve the matter by Consent Deaeefollowing SBC' s promise to, among
other things, institute atraining program for employees deding with the Commisson** We
conclude that SBC apparently will fully or repeaedly violated the terms of the SBC/SNET
Consent Deaeeby ignoring its obligation to train ore of its affiantsin the sedion 271
procealing in the Commisson's rules regarding contads with and representations to the agency.

82.  Under the terms of the Compliance Plan incorporated by referenceinto the
BC/NET Consent Deaee SBC employees who engage in regular contads with the
Commisgon as part of their assgned duties must be informed of the Plan and the Commisson's
rules and regulations regarding contads with, and representations to, the Commisson through a

197 47U.S.C. § 503b)(2)(D); seealso Forfeiture Policy Satement, 12 FCC Red 17087 1710Q para. 27; 47 C.F.R.
§ 1.80(b)(4).

18 47 C.F.R. §1.80.
199 Eorfeiture Policy Statement, 12 FCC Red at 17098 para. 21.
110 Id

111

Order, para. 3.
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Compliance Primer.*** The mvered employees subjed to this requirement include, among
others, those anployees assgned to SBC’'s Washington, D.C. office, subjed matter experts,
attorneys, and aher employees who mee with the Commisson onaregular basis.**®* These
employees also must cetify that they have reviewed and undrstand SBC and Commisson
requirements for interadion with the ayency.*** Finally, these employees must ensure that other
employees participating in Commisgon contads are informed of the Compliance Plan and the
appli cable Commisson rules and regulations. "

83. Inaninqury letter, the Enforcement Bureau dreded SBC to explain whether
catan o its employees, including Carol Chapman, Angela Cullen, Mark Welch, Dennis
Schuesder, and JohnMil eham, were informed o the Compliance Plan and to describe ay
training these persons recaved regarding SBC' s ethicd standards and the Commisson'srules
and pdi cies with resped to contads and representations to the Commisson.*®* SBC’ s resporse
was slent abou whether any of these persons recaved any information abou the Compliance
Plan or receved training on the Commisgon' s rules regarding contads with and representations
to the ayency.””” Rather, SBC represented that the named employees “were alvised of their
obligationto provide truthful information to the Commissonat al times ... and eat understood
that obligation”*** Theseindividuals also “were alvised or were avare that they shoud advise
legal coursel and/or their superior if they discovered that information they provided to the
Commissonwasinacarate.” SBC added that ead of theindividuals also reviewed and
adknowledged undcerstanding of SBC’'s Code of BusinessCondtct, which states that SBC
employees “shoud comply nat only with the letter, but the intent of the law” and proscribes
“deli berate misrepresentations of fads, assts or recrdsin order to decave someone whorelies
onthe representation”*** Additi onally, SBC represented that Ms. Cullen, Ms. Chapman and Mr.
Welch knew that they shoud contad “271legal coursel” in the event that there was a changein

112 5ee SBC/SNET Consent Deareg 14 FCC Red at 12751(“ SBC employees who make regular contads with the
FCC (“SBC's FCC representatives’) as part of their assgned duties (e.g. employees assgned to SBC's Washington
D.C. office, subjed matter experts, attorneys and ather employees who med with the FCC on aregular basis) will be
informed of this Plan and the FCC'srules and regulations regarding contads with, and representations to, the FCC
througha Compliance Primer and will be required to ensure that other employees participatingin FCC contads are
informed of the Plan and the goplicable FCC rules and regulations.”)

113 5pe SBC/SNET Consent Deaee 14 FCC Red at 12751
14 d.,, 14FCC Red at 12749
M5 1d.,, 14FCC Red at 12751

18 seeletter of Inquiry at 4.

7 seeAffidavit of Sandra L. Wagner, Vice President--Federal Regulatory, SBC, attached to May 11, 2001 Letter.
18 1d. at 2-3.

19 d. at 3.
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120

the information they submitted to the Commisgon.~ Ms. Chapman and Ms. Cullen aso
receved witnesstraining emphasizing the obligation to be truthful in testimony.***

84.  Wefirst conclude that SBC was required to inform Ms. Chapman of the
requirements st out in the Compliance Plan. Spedficdly, the SBC/SNET Consent Deaee
required that SBC employees who “make regular contads with the FCC ... as part of their
assgned duies ... will beinformed” of the Compliance Plan and the Commisson’'srules and
regulations “regarding contads with, and representations to, the FCC through the Compliance
Primer ...”*** Ms. Chapman’s resporsibiliti es demonstrate that she shoud have receved the
required training and instruction. Spedficdly, in affidavits sibmitted to the Commisson,
including the dfidavit suppating the SBC Report in this investigation, Ms. Chapman describes
her resporsibiliti es at SBC as representing SBC' s positi ons to regul atory bodes and monitoring
state and federal regulatory proceeings aff eding SBC’ s wholesale marketing.””® Moreover, Ms.
Chapman’s adual interadion with the Commisson suppats this conclusion, as se was heavily
involved with SBC’'s ®dion 271applications for Texas and Kansas/Oklahoma. In those
procealings, she submitted sworn dred and reply affidavits and met with CCB staff at least
threetimesto discussthe cmpany’s showing.”* In giving examples of employees having
regular contads with the Commisgon, the SBC/SNET Consent Deaeemade dea that not only
did the requirements cover “employees assgned to SBC's Washington, D.C. office” but also
“subjed matter experts ... who med with the FCC onaregular basis.” Thus, based on her own
description d her job resporsibiliti es and her regular contads with the Commisson, Ms.
Chapman shoud have receved a Compliance Primer informing her of the Compliance Plan and
the Commisson's rules concerning contads with and representations to the Commisson.

85. We dso conclude that SBC' s other eff orts to train Ms. Chapman do na
demonstrate cmpliancewith the SBC/SNET Consent Deaee In resporse to a spedfic Bureau
inqury, SBC has provided noinformationindicating that it educaed Ms. Chapman abou the
CompliancePlan ar abou the Commisson'srules, asrequired by the SBC/SNET Consent
Deaee'® Under the Consent Deaeg Ms. Chapman also hed to certify that she had reviewed the

120
Id.

121 geeid. SBC also described ather company policies but, from its response, did not make dea that the

individuals about whom the Enforcement Bureau inquired knew or were informed about these pdlicies. Spedficdly,
SBC represented that legal counsel repeaedly and routinely advised all witnesses that information presented in 271
procealings must be acarate and complete. Additionally, SBC represented that its pradiceis “to advise dl
employees sibmitti ng sworn testimony or information to the Commisson that they must provide true and corred
information.” |d.

122 BC/SNET Consent Deaee 14 FCC Red at 12751

123 spe gg., Attachment B to SBC Report, para. 1; Affidavit of Carol Chapman, para. 1, attached to SBC Brief.

124

We dso note that, subsequent to the Kansas/Oklahoma proceeding, Ms. Chapman submitted affidavitsin SBC's
Missouri and Misouri/Arkansas 271 roceelings.
125 geeletter of Inquiry at 4. Indeed, it appears from this and ather information submitted to the Bureau that SBC

fail ed to train any employees who regularly submitted affidavits to the Commisson.
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SBC Compliance Primer and unarstoodthe Commisson’'s gandards for interadion with the
agency."”® But in response to the Bureau’ s inquiry, SBC has off ered noevidencethat it fulfill ed
any of these requirements with resped to Ms. Chapman. SBC has assrted, hovever, that it had
aCode of Conduct in placefor many yeas prior to and after the Consent Deaee Although we
adknowledge the existence and importance of this Code of Condict, we dso nde its apparent
ineffedivenessin preventing company employees from making inacarate statements to the
Commisgon, andits apparent fail ure to ensure timely natification d inacaradesin pending
applicaions. We dso nde that this Code of Conduct was in effed during the relevant time when
the Commissonwas investigating SBC’ s condtct that led to the more spedfic requirementsin
the SBC/SNET Consent Deaee That is predsely why the more spedfic requirements were
included in the SBC/SNET Consent Deaee

86. Moreover, uncer the terms of the SBC/SNET Consent Deaee Ms. Chapman (as
an SBC employee ‘who make|s] regular contads with the FCC” and as a “subjed matter expert
... who med]s] with the FCC onaregular basis’) shoud have informed Mr. Welch, Ms. Cullen,
Mr. Schuesder, and Mr. Mileham about the Compliance Plan and the goplicable FCC rules and
regulations.””” Once ayain, SBC has offered noevidence onthis point in resporse to the Bureau's
inquiry.*”

87. Inlight of SBC's apparent will ful and/or repedaed fail ure to comply with the terms
of the SBC/SNET Consent Deaeg we find that a proposed forfeiture is apparently warranted. As
noted abowve, sedion 503b)(1) of the Act states that any person who will fully and/or repeaedly
fail sto comply with any provision d the Act or any rule, regulation, a order issued by the
Commisson, shall be liable to the United States for aforfeiture penalty.*” For the time period
relevant to this procealing, sedion 503b)(2)(B) of the Act authorizes the Commisson to assess
aforfeiture of upto $120,00Gor eat violation, a ead day of a cntinuing violation, upto a
statutory maximum of $1,200,00Gor asingle ad or failureto ad.** In determining the
appropriate forfeiture anourt, we consider the fadors enumerated in sedion 503b)(2)(D) of the
Act, including “the nature, circumstances, extent and gravity of the violation, and, with resped to

126 BC/SNET Consent Deaee 14 FCC Red at 12749

27 1d. at 12751(SBC employees who make regular contads with the Commisson as part of their assgned duties
“will be required to ensure that other employees participating in FCC contads are informed of the Plan and the

applicable FCCrules and regulations.”)

128 \We ae mncerned by the lad of training provided to Ms. Cullen, Mr. Welch, Mr. Schuesder and Mr. Mileham
but find that their contads with the Commisson were not sufficiently regular under the terms of the SBC/SNET
Consent Deaeeto warrant their inclusion in the same group as Ms. Chapman.

129 47U.S.C. §503b)(1)(B); seealso 47 C.F.R. § 180(a)(2).

130 47U.S.C. § 503b)(2)(B); seealso 47 C.F.R § 180(b)(2).
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the violator, the degreeof culpability, any history of prior off enses, ability to pay, and such ather
matters as justice may require.” ***

88. Wenotethat thereisno base anourt for violations of consent deaeesin the
Forfeiture Policy Statement and sedion 1.80 & the Commisson’'s Rules. The Commisson hes
made dea, however, that such an amisgon “shoud na signal that the Commisson considers
any unlisted violation as norexistent or unimportant.”**> We believe that a cnsent deaee
violation, like misrepresentation, is particularly serious. The whole premise of a cnsent deaee
isthat enforcement adionis unnecessary due, in substantial part, to a promise by the subjea of
the consent deaeeto take the enumerated steps to ensure future cmpliance™ Where, as here, it
appeasthat aregulated entity violated a consent deaeg we believe asubstantial propcsed
forfeitureiswarranted. Thisis particularly true where, as here, it appeas that the consent deaee
violation may have caised the predse type of violationsit was designed to avoid. Although we
can ony speaulate, had SBC properly carried ou the compliance provisions of the SBC/SNET
Consent Deaeeregarding contads with the Commisgon, these troulding events, or at least
significant parts of them, might never have occurred.

89. Aswiththesedion 1.65 poposed forfeiture, in additionto the seriousnessof the
violation, we believe mnsiderations of ability to pay/deterrent effed and the repeaed/continuing
nature of the violation also coursel in favor of a substantial proposed forfeiture. Accordingly,
considering al of the eaumerated fadors and the particular circumstances of this case, we find
that SBC is apparently liable for a$1.2milli on forfeiture, the statutory maximum, for its
apparent will ful or repeaed violation d the terms of the Consent Deaee Aswith the sedion
1.65isaue, in addition to any forfeiture we may impaose, we believeit isimportant for SBC to
inform the Commisson abou the stepsiit is taking to ensure future cmpliance with the portions
of the SBC/SNET Consent Deaeededing with Commisgon contads. Accordingly, we order
SBC to file areport, within 30 diys of the release date of this NAL, suppated by affidavits of
persons with personal knowledge, discussng stepsit has taken to ensure future compliancewith
the relevant portions of the SBC/SNET Consent Deaee In addition, we order SBC to report,
within nine months of the release date of this NAL, through an independent audit, onthe success
of its eff orts to comply with the relevant portions of the SBC/SNET Consent Deaeefor the
period keginning 30 days from the release date of this NAL and concluding six months
theredter.

18147 U.S.C. § 503b)(2)(D); seealso Forfeiture Policy Satement, 12 FCC Red at 1710Q para. 27; 47 C.F.R.
§ 1.80(b)(4).

132 Eorfeiture Policy Statement, 12 FCC Red at 17099 para. 22.

133

See e.g., SBC/SNET Consent Deaee 14 FCC Red at 12741 (citing SBC' s promises regarding its compliance
program and employeetraining eff orts as fadors supparting adoption of Consent Deaeé).
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E. SBC Did Not Violate Sedion 271 d the Act

90. Findly, we had that the evidence before us does not demonstrate that SBC ceased
to med a condtion d the Commisgon's approval of its 271 applicaion.* During the
Kansas/Oklahoma procealing, |P suggested that, where both fiber and copper loops srved an
end wser address SBC returned information on oty the fiber loop, thereby faili ng to inform the
carier that a wpper loopwas available. |P asserted that this pradiceviolated the UNE Remand
Order.** Inthe Order granting SBC’ s appli cation, the Commisson foundthat, if true, this
pradicewould “appea to violate the UNE RemandOrder.” 130 Based onthe evidence generated
during thisinvestigation, we conclude that SBC's provision d loop qulificationinformation
between October 26, 2000and April 3, 2001met the requirements of sedion 271. Although the
evidenceindicaesthat SBC'sloop quification system in some instances provided detail ed
information onafiber loopeven when a wpper loopwas avail able for a particular address we
find this was not competiti vely significant under the drcumstancesiin this case.™’

V. CONCLUSION

91. Wefind SBC apparently liable for atotal forfeiture of $2,520,000.SBC has
apparently will fully or repeaedly violated sedion 1.65 ¢ the Commisgon's rules concerning the
disclosure of information that is of “deasional significance” or that renders prior fili ngs “no
longer substantially acairate or complete in al significant respeds.” Additionaly, we cnclude
that SBC apparently will fully or repeaedly violated sedion 1.17 ¢ the Commisgon’s rules by
submitting an affidavit with misrepresentations or will ful material omissons to the Commisgon
during itsinvestigation into SBC’ s inacaurate reply affidavits in the Kansas/Oklahoma
procealing. We dso findthat SBC apparently will fully or repeaedly violated the terms of the
BC/SNET Consent Deaeeby faili ng to inform its employees who made regular contads with
the Commisson abou the Compli ance Plan and abou the Commisson's regulations regarding
contads with, and representations to, the Commisgon and by those persons faili ng to relay that
informationto ather relevant employees. Finally, we order SBC to file cetain reports regarding
future compliancewith sedion 1.65 & the Rules and the SBC/SNET Consent Deaee

%% See47U.S.C. § 271(c) and (d)(6).

%% |p also claimed that SBC's fail ure to return information on all avail able loops to an addresswas a violation of

the Commisdgon’s requirements in the UNE RemandOrder. In the order granting SBC's Kansas and Oklahoma
appli cations, the Commisgon found that, despite SBC's adknowledgement that it returned information on only one
loop, it was not self-evident from the UNE Remand Order that SBC was required to provide information on all loops
serving a particular address Therefore, the Commisson found that SBC was not in violation of the UNE Remand
Order. SeeOrder, para. 128

1% |d,, para. 129

137 Based on the record in this proceading, (i) these drcumstances occurred no more than five percent of the time,

and (i) even in those cases, the inquiring customer would be informed about copper loops in the distribution plant
serving a aistomer's general areg at which point the austomer could request detail ed information on copper loops
througha manual query at no additional charge. SeeSBC 1.65 Report.
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V. ORDERING CLAUSES

92. ACCORDINGLY, IT IS ORDERED THAT, pusuant to sedion 503b) of the
Act,”*®*and sedion 1.80 ¢ the Commisson's Rules,”** SBC Communications, Inc. is HEREBY
NOTIFIED of itsAPPARENT LIABILITY FOR FORFEITURE in the amourt of two milli on,
five hunded twenty thousand ddlars ($2,520,000.0Dfor will fully or repeaedly violating
sedions1.17and 1.65 & the Commisson’'s Rules and the terms of the SBC/SNET Consent
Deaee

93. ITISFURTHER ORDERED THAT, pusuant to sedion 1.80 ¢ the
Commisgon's Rules, within thirty (30) days of the release date of this NOTICE OF APPARENT
LIABILITY AND ORDER, SBC Communicaions, Inc. SHALL PAY to the United States the
full amourt of the proposed forfeiture OR SHALL FILE awritten statement showing why the
proposed forfeiture shoud na beimposed o shoud be reduced.

94. Payment of the forfeiture anount may be made by mailing a dhed or simil ar
instrument payable to the order of the Federal Communicaions Commisson, to the Forfeiture
Colledion Sedion, Finance Branch, Federal Communicaions Commisson, P.O. Box 73482,
Chicago, Illinois 606737482. The payment shoud ndethe “NAL/ Accd. No.” referenced
abowe.

95. Theresporse, if any, must be mailed to Charles W. Kell ey, Chief, Investigations
and Heaings Division, Enforcement Bureau, Federal Communicaions Commisson, 445 1#h
Stred S.W., Room 3-B443,Washington, D.C., 20554 and must include the “NAL/Accd. No.”
referenced above.

96.1T ISFURTHER ORDERED that a mpy of this Notice of Apparent Liability shall be
sent by Certified Mail/ Return Recept Requested to SBC Communications, Inc. c/o SandralL.
Wagner, Vice President-Federal Regulatory, 14011 Stred, N.W., Suite 1100,Washington, D.C.
20005.

97.1T ISFURTHER ORDERED that, pursuant to sedions 4(i), 218and 403 & the Act,**°
SBC Communicaions, Inc. SHALL FILE areport within thirty (30) days of the release date of
thisNOTICE OF APPARENT LIABILITY AND ORDER, suppated by affidavits of persons
with persona knowledge, discussng stepsit has taken to ensure future cmpliancewith sedion
1.65. IT ISFURTHER ORDERED that SBC Communicaions, Inc. SHALL REPORT within
nine (9) months of the release date of thisNOTICE OF APPARENT LIABILITY AND ORDER,
through an independent audit, onthe successof its eff orts to comply with sedion 1.65for the
period keginning thirty (30) days from the release date of thisNOTICE OF APPARENT
LIABILITY AND ORDER and concluding six months theredter.

138 47U.S.C. § 503b).
139 47CFR. § 180

10 47U.S.C. §8 154i), 218and 403
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98.1T ISFURTHER ORDERED that, pursuant to sedions 4(i), 218and 403 & the Act,
SBC Communicaions, Inc. SHALL FILE areport within thirty (30) days of the release date of
thisNOTICE OF APPARENT LIABILITY AND ORDER, suppated by affidavits of persons
with persona knowledge, discusgng stepsit has taken to ensure future compliancewith the
portions of the SBC/SNET Consent Deaeeconcerning training of relevant employees regarding
contads with the Commisgon. IT ISFURTHER ORDERED that SBC Communications, Inc.
SHALL REPORT within nine (9) months of the release date of thisNOTICE OF APPARENT
LIABILITY AND ORDER, through an independent audit, onthe successof its eff orts to comply
with pations of the SBC/SNET Consent Deaeeconcerning training of relevant SBC
Communications, Inc. employees regarding contads with the Commisson for the period
beginning 30 days from the release date of this NOTICE OF APPARENT LIABILITY AND
ORDER and concluding six months theredter.

FEDERAL COMMUNICATIONS COMMISSON

Magalie Roman Salas
Seqetary
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