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By the Chief, Enforcement Bureau:
I. Introduction

1. Inthisorder, pursuant to sedion 1.106a)(1) of the Commisson'srules, 47C.F.R. §
1.1044a)(1), we grant a petition for reconsideration filed June 16, 2000, i Infinity Broadcasting
Corporation o Washington, D.C. (“Infinity”), licenseeof station WJFK-FM, Manassas, Virginia.
Infinity seeks reconsideration d Infinity Broadcasting Corporation of Washington, D.C., 15FCC Rcd
10387(Enforcement Bureau 200Q (“Forfeiture Order”), which imposed a $4,000forfeiture for awill ful
violation d sedion 73.1206 bthe Commisson'srules, 47 C.F.R. § 73.1206regarding the broadcast of
telephore wnversations. For the reasons that foll ow, we cancd the forfeiture.

I1. Discussion

2. Sedion 73.1206 bthe Commisgon'srules, 47 C.F.R. § 73.1206providesin pertinent
part that:

Before rearding atelephore cnversation for broadcast, or broadcasting
such a mnversation simultaneously with its occurrence, alicenseeshall
inform any party to the cdl of thelicense€sintentionto broadcast the
conversation, except where such party is aware, or may be presumed to
be avare from the drcumstances of the wnversation, that it is being or
likely will be broadcast.

3. For more than five yeas, Infinity has used dgital delay devicesin the mntext of
airing telephore wnversations onthe “Donand Mike Show.” The digital delay devices used by
Infinity al ow Infinity to capture the speakers’ words temporarily and either broadcast those
words shortly theredter or not at all. It appeas that the length of delay between the speskers
utterances and their broadcast is under Infinity’s control and depends on the number and type of
devices employed.

4. In the matter now before us, Infinity used dgital delay devicesto capture a
conversation with the complainant, Ms. Flora Barton. Consistent with its past pradice, Infinity
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did na natify Ms. Barton of itsintentionto broadcast the @mnversation before the mwnversation to
be broadcast began. Rather, asthe Forfeiture Order refleds, Infinity gave noticeof itsintentionto
Ms. Barton after the mnversationto be broadcast began.

5. Infinity argues that it used the procedures described above in goodfaith reliance onthreeprior
Commisdon staff dedsionsthat led it to believe that its use of digital delay devices ensured compliance
with therule. Letter from Norman Goldstein to Bernard A. Solnik, Esg., Case No. 0212051§Mass Media
Bureau, March 25, 1998, Letter from Norman Goldstein to Kenneth C. Sevens, Esqg., Case Nos. 96010161
and 9604022@Mass Media Bureau, June 4, 1996, and Infinity Broadcasting Corp. of Washington, D.C.,
14 FCC Red 5539(Mass MediaBureau 1999 (“IBC”). In ead instance, a amplaint occurred as aresult of
abroadcast of atelephore mnversation onthe “Donand Mike” show. Inthefirst two cases, the staff took
noadion againgt Infinity after receving confli cting stories abou the broadcasts. In the IBC case, the staff
impased aforfeiture. However, that forfeiture was premised onthe broadcast of aportion d the
conversation that occurred after Don and Mike told the complainant she was being put on hdd, nd onthe
broadcast of any portion d the mnversationthat occurred before that poi nt.! Althowgh nore of the rulings
explicitly discusses or endarses the delay devices used by Infinity, the fadual circumstances surroundng
those broadcasts are indistinguishable from the instant case. Spedficdly, in ead case, Infinity gave
esentially the same ndtice d the same time to ead complainant as was given to Ms. Barton. Also, in eat
case, Infinity broadcast the entire mnversation, including that portion that occurred before natice, but
contended it could have avoided dang so because delay devices all owed it to dump a onversationif the
personcdled had ojeded to the mnversation a terminated it after recept of Infinity’snatice

6. Thisbadground rsuades usthat Infinity could have reasonably believed that, at the leat, the
Commisdon's daff had tadtly approved its procedures for broadcasting telephore onversations. Thus, as
applied to Infinity, we believe the rule was nat sufficiently clea to justify aforfeiture. We nate that Infinity
hasindicaed that it intends to file arequest for dedaratory ruling ontheisaie of whether aradio station's
use of adigital delay device, couded with delivery of a spedfied ndiceto the cdled party during the period
of the digital delay, is compliant with 47C.F.R. § 73.1206.Furthermore, consistent with the Forfeiture
Order’ s determination that Infinity’ s procedures were nat in ac@rd with the rule’ s requirements, Infinity
informs us that the “Donand Mike Show” will i mplement stepsin the production processdesigned to
ensure that the show will not contain the cdled party’ svoiceuntil the cdled party is provided ndiceof
intent to broadcast.” In view of al the @ove, we mnclude that cancelation d the forfeiture is appropriate.

[11. Ordering Clauses

7. Accordingly, IT ISORDERED, pusuant to authority granted by sedion 405 @ the
Communicaions Act of 1934,as amended, 47U.S.C. § 405,and sedion 1.106a) of the Commisson's
rules, 47C.F.R. § 1.106a), that the petition for reconsideration filed June 16, 2000, I Infinity
Broadcasting Corporation d Washington, D.C. IS GRANTED.

! seel BC, 14 FCC Rcd 13541(MassMedia Bureau 1999; EZ Sacramento, Inc., 14 FCC Red 13539%(MassMedia
Bureau 1999, recon. of both denied sub nom. EZ Sacramento, Inc., 15 FCC Red 18257(Enforcement Bureau
2000, review denied, 16 FCC Red 4958(2001), recon. dismissed, FCC 01-230, released August 14, 2001

2 Letter from Dennis P. Corbett, counsel for Infinity, to David H. Solomon, Chief, Enforcement Bureau, dated
October 22, 2001
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8. IT IS RURTHER ORDERED that the forfeitureimposed in Infinity Broadcasting Corporation d
Washington, D.C., 15FCC Rcd 10387(Enforcement Bureau 200Q IS CANCELLED.

9. IT IS RURTHER ORDERED that a copy of this Memorandum Opinion and Order shall be sent,
by Certified Mail/ Return Recept Requested, to Infinity’s coursel, Dennis P. Corbett, Esqg., Leventhal,
Senter & Lerman P.L.L.C., 2000K Stred, N.W., Suite 600, Washington, DC 200061809.

FEDERAL COMMUNICATIONS COMMISSON

David H. Solomon
Chief, Enforcement Bureau



