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Hands off
the Internet,
please

BY ROBERT M. McDoweLL
1‘ federal appeals court ruled this week that

Congress never granted the Federal Commu-

nications Commission authority to impose
“network management” regulations on Internet
service providers and that the FCC's overly “expan-
sive view” of its pawer did not merely strain the
outer limits of its authority but "seeks to shatter
them entirely” In real terms, this rebukes the com-
mission for its effort to order high-speed Internet
service providers such as Comecast to treat equally
all traffic that flows through their pipelines.

Despite this defeat, the FCC might still try to reg-
ulate the Internet under century-old rules made for
railroads and Ma Bell phone monopolies. This mis-
taken effort would hinder recent successes in de-
ploying broadband throughout the country.

While the U.S. economy has shrunk substantially
over the past two y , the Internet sector has
flourished. Increasingly, our commerce and culture
ride on the rails of high-speed, or “broadband”
Internet access. But this success was not inevitable.

The Clinten administration set today’s “hands-
off” policy when the Internet was privatized in the
mid-1990s. Amid the rubble of the dot-com bust, in
2002 the FCC sought to energize the nascent broad-

band sector by formally insulating the Internet

from. regulation. The commission classified broad-
band as unregulated “information services,” estab-
lishing a framework that was designed to attract
the investment of risk &apital, foster competition,
lower prices, fuel inhovation and increase con-
sumer adoption.

It worked. In 2003, about 15 percent of American
adults had access to broadband at home, according
tea Pew Internet & American Life Study. Today that
number is closer to two-thirds, Some form of
broadband is avaflable to roughly 95 perecent of
Americans.

Mobile broadband was virtually unheard of in
2002. By the end of last year, an estimated 160 mil-
lion Americans subscribed to wireless broadband
services. We lead the world in 3G networks.

Not only have investmment and innovation been
dynarnic in core telecorn areas, but cutting-edge
economic activity has exploded. Last year Amer-
icans led the world by downloading more than
11 billion applications onto their mobile devices.
{We should stop calling them phones; they have be-
come our mobile computers.) That's a ninefold in-
crease from just two years earlier. An entire indus-
try for mobile apps has solidly taken root.

‘The Web’s free and open marketplace is thriving
-- and evolving faster than any government or com-
pany can measure. It is, in short, the greatest dereg-
ulatory suceess story of all time.

‘Yet some seek government regulation of this con-
structively chaotie part of our economy.

Last fall, over dissenting votes from Commis-
sioney Meredith Auwel]l Bakep and me, the FCC
proposed rules to regulate ligh-speed Internet. Be-
fore embarking on any regulatory journey, it is crit-
ical for the government to ask and answer: What
exactly is broken that only the government can fix?

Curiously, the commission propesed rules even
though studies by the FCC and the Federal Trade
Commission found no evidence of market failure.
And when the Justice and Commerce departments
filed corunents with the FCC in January, neither
provided evidence of concentrations and abuses of
market power in the broadband arens. To the con-
trary, the Justice Department sounded optimistic
about the competitiveness of the broadband mar-
ket. Jt even warned against imposing new reg-
ulations “to avoid stifling the infrastructure in-
vestments needed to expand broadband access”

Nonetheless, the FCC may still consider impos-
ing early-20th-century vintage ‘comumon carrier”
regulations on 21st-century broadband technolo-
gies. One result of the new rules could be to make it
harder for the operators of broadband “pipes” to
build “smart” networks, which offer connectivity
and other services or produects.

As the distinction between network operators
and application developers blurs, how will govern-
ment keep up? Internet application developers own
massive server farms and fiber-optic connectivity.
Meanwhile, broadband companies develop and
maintain software with millions of lines of code
and have created app stores that are seamlessly
connected to their networks. As technology ad-
vances, in the absence of market failure, should the
government attempt to make distinctions between
applications and networks under a new regulatory
regime? Would it be able to do so in Internet time?
Would any of this be goud for innovation, in-
vestment and America’s global competitiveness?

And how will FCC actions be perceived interna-
tionally? Countries that regulate the Internet more
tend to be less free than those that are hands-ofi.
Not only are some countries waiting for Washing-
ton to assert more authority over the Internet to
justify their own state interference with the Web,
but once government regulation of the Internet
starts, it will become harder to pull back.

We should alse ask whether we want business
decisions affecting the Internet to be caught up in
election cycles. It is inevitable that more govern-
ment involvement will mean enforcement deci-
sions are politically influenced,
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Policymakiers ought to agree on a sensible middle
ground. In lien of new rules, which would be tied
up in court for years anyway, the FCC could forge a
partnership with the long-standing nangovern-
mental bodies that have collaborated on Internet
governancee for years. Worldng together, we could
spotlight allegations of anticompetitive conduct
and seek resolution. This approach, coupled with
strict enforcement of our antitnst laws, could pro-
vide the benefits some are seeking without in-
curring the risks and costs of a regulatory regime.

The best antidote to potential inticompetitive
conduct is more competition. Let’s work on policies
that encourage more investment, innovation and
competition instead of regulation and rationing.
The writer is a member of the i

~Sommissign. He dissented from rules the commission
proposed in 2009 governing Intarnet network
management.




