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l. Introduction

reason, ACA has sought answers to the following two questions:

* Wil AOL Time Warner require smailer cable businesses to carry AOL
Services as a condition of obtaining essential Time Warner and Turner
programming?

* Wil AOL's substantiaj investment in DirecTV result in anticompetitive
Practices against smalier cable businesses?



Compete with DirecTV.
Because the record reflects inconsistent responses to ACA's questions to date,

ACA must continge its request for Commission action on these issues.

Il The Commission should require clarification of AOL Time Warner's
commitment to not require carriage of AQL services as a condition of
access to Time Warner Programming,

ACA members have made solid Progress in closing the digital divide in smaller
markets, an area of continuing concern for the Commission. |t unchecked, the post-
merger AOL would have the Power to derail thig Progress by forcing carriage of AQL

ISP service as a condition of access to essential Time Warner and Turner

! See Comments of American Cable Association (“ACA commenis”) at 5-7 for example of broadband
service deployment in smaller markets by ACA members, '



scrutiny.

AOL Time Warner will not attempt to force MvPpg to carry the AQL
high-speed Internet service as a condition to receipt of any of the
Time Warner cable Programming Services.2



Disney/ABC and CBSNiacom programming.
But both before and after submitting the July 12 filing, the Applicants have
expressed a different Position on the record.

B. The Applicants' May 11, 2000 Reply maintained that they would not

The Applicants' initial response to ACA's question differs substantially from the

July 12, 2000 statement. The Applicants' May 11 Reply states:

ACA goes on to Speculate that AOL Time Warner might attempt to
further this goal by conditioning carriage of its Popular cable

competing Programming networks to step into the void if AOL Time
Warner in any way limited access to its programming?

These statements confiict with the post-merger behavior of all companies that
acquire access to popular Programming. A prime example: ABC/Disney's treatment of
~all cable operators, including Time Warner. The Applicants must acknowledge that no
network stepped into the “ABC voig" when Disney's retransmission consent demands
forced Time Warner systems to delete ABC.

Smaller cable businesses would face the same Subscriber revolt if they did not

3 Reply of AOL ang Time Wamer, Inc., May 11, 2000, pp. 43.44.
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Like Disney/ABC, CBSNiacom, Hearst-Argyle. FOX and others, acquirers of

assets to expand AQL carriage.

C. The Applicants’ July 17, 2000 filing repeats a flawed economic
argument,

* AOL and Time Warner Inc. Response to Document ang Information Request, July 17, 2000 ("July 17
Response 1o Information Request"j.

5 Document and Information Request, June 23, 2000, p. 8:



v. Conclusion.

ACA recognizes the interesting potential of the merger to create "boundless
Opportunities for new consumer services, " Still, ACA must continue to voice concern
over the potential for anticompetitive conduct by the post-merger entity. The statement

in the Appiicants’ July 12 letter could be a significant step in demonstrating AOL Time

12 statement:
AOL Time Warner will not attempt to force MVPDs to carry the AQL
high-speed Internet service as a condition to receipt of any of the
Time Warner cabie programming services.

If the Appiicants decline do to S0, the Commission should condition consent as

follows:

services as g condition of access to Time Warner programming.

*  AOL must divest its interest in DirecTVv.
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