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| . | nt roducti on

Good afternoon, M. Chairman and Menbers of the
Subconmi ttee. | am pl eased to appear before you and offer ny
prof essi onal opinion on the public interest nerits of the
Next Wave settlenent, and the necessity of |legislation to secure
t hose benefits for the American consuner.

As you consider this inportant matter, and its nyriad
provisions, | would respectfully suggest keeping three central
points at the forefront of your deliberations:

First, consider what posture the Governnment actually is
in, as opposed to where we all wish it stood. Under the court
ruling, NextWave has a rightful claimto the |icenses, and the
Conmi ssion's re-auction -- with its glittering bids totaling
$16 billion -- has been nullified.

Second, given these circunstances (regrettable though they
may be), we nust ask if this settlenment nonethel ess sal vages
substantial value for the Anerican taxpayer. The CGovernnent
concluded that it does, putting the |icenses to work and
recovering two-thirds of the proceeds it would have gotten, had
Auction No. 35 not been underm ned by the court ruling.

Third, even if the settlenment is slightly bitter to
swal l ow, we nust ask if there is a better alternative. The
Government concl uded that the only other alternative posed
greater risks to the public's interest than did the settlenent.
In ny testinony today, | will elaborate on these concl usions.

And, finally, | respectfully request this Subcomittee and
t he Congress consi der an
inmportant issue related to this case—settling with NextWve
still leaves a gaping | oop hole for anyone seeking to
participate in an auction and then avoid the resulting
government debt by decl aring bankruptcy. Spectrum bel ongs to
the public, and | believe that, even if we never provide for
i nstal |l ment paynents, it is inportant for Congress to nake
cl ear how spectrum auctions are to be treated under the U S
Bankrupt cy Code so that these cases never happen agai n.
Al t hough prospective protection for our auction programis not
in the settlenment |egislation, now would be a good tine to
consi der enacting | anguage of this nature in order to provide
certainty to all auction bidders, as well as to protect the
auction process.

I[I. The Posture of the Case

In 1993, Congress authorized the FCC to award |icenses for
spectrum t hrough a system of "conpetitive bidding," or auction.
In 1996 and 1997, the Conmi ssion held initial auctions for C
Bl ock and F-Bl ock Personal Conmmuni cations Services (PCS)



licenses. At those auctions, NextWave submtted the winning bid
on 63 C-Block |icenses and 27 F-Block |icenses for a total of
$4.8 billion. Next\Wave deposited a $500 mllion down-paynent
with the U S. Governnment and agreed to pay the bal ance ($4.3
billion) over ten years at a favorable interest rate.

Each license granted to NextWave by the Comm ssion was
conditioned on NextWave's full and tinely paynent of all its
install nents, and the licenses nade clear that failure to make
such paynent caused their automatic cancellation. NextWve
failed to pay its bid commtnents, instead filing for
bankruptcy protection in 1998. Next\Wave filed to reduce the
value of its bids and | ater fought against |icense cancellation
during the course of its reorgani zation under Chapter 11 of the
Bankr upt cy Code.

Over the next three years, the Comm ssion, the United
St ates, Next\Wave, and others
engaged in intensely fought litigation in numerous courts,
including the U S. Bankruptcy Court, the U S. Court of Appeals
for the Second Circuit, the U S. Court of Appeals for the D.C
Crcuit, and the Suprene Court of the United States. The Second
Crcuit upheld the Comm ssion's regulatory requirenent that
there be full and tinely paynent by NextWave for the licenses.
The Second Circuit also held that the Comm ssion's decision to
automatically cancel the NextWave |icenses and to re-auction
the licenses was not contrary to bankruptcy |law. The court did
all ow that any adm nistrative clains about the FCC s actions
could be raised in the DDC. Grcuit. Relying on the Second
Crcuit decision, in January 2001, the Conm ssion re-auctioned
t he spectrum previously licensed to NextWave. In that re-
auction (Auction No. 35), 21 wireless carriers bid $15.85
billion for the new |icenses.

Umw lling to yield, NextWave petitioned the D.C. Grcuit
for review of the Conm ssion's decision to cancel NextWave's
licenses for failure to pay. On June 22, 2001, the D.C. Circuit
ruled that the automatic cancellation of NextWave's |icenses
vi ol ated Section 525 of the Bankruptcy Code, concluding that
the Second Circuit opinion did not squarely consider this
provi sion. The gravanmen of the D.C. Grcuit's decision was that
Next Wave was still in possession of the |icenses, raising
guestions about our having re-auctioned the licenses in Auction
No. 35. The CGovernnent has since sought review of this decision
in the Supreme Court. This matter is still pending.

G ven these circunstances, the Departnent of Justice and
t he FCC began to explore a possible settlenent of the case. The
Government had to find a way to recover the licenses,
distribute themto the many conpani es that had won them at the
re-auction, and secure as much of the re-auction proceeds as
possi ble. This was no sinple task. The tal ks went on for many
nonths. | was personally involved in the discussions and
regul arly kept ny coll eagues infornmed of the progress, so that



t hey woul d be prepared if Conm ssion action was necessary to
finalize any agreement. In the |ate stages of the negotiations
thorny | egal issues and questions of uncertainty nmade it clear
that it would be very difficult to effectuate any settl enent
wi thout |egislative action. The parties reached a nutually
agreeable set of ternms in |late Novenber, and a proposal was

al nost i mredi ately forwarded to Congress by the Attorney
CGeneral for your consideration.

The settl enent agreenent requires that Auction No. 35
bi dders pay the Governnent the $15.8 billion that they bid in
exchange for receiving the |icenses auctioned in Auction No.
35. The Governnment will then keep $10 billion in net proceeds
and wi || guarantee by Decenber 31, 2002 to pay $5.8 billion net
to NextWave in exchange for its conplete release of all clains
to the disputed |licenses.

The settl enent agreenent is contingent upon the passage of
| egislation, and it includes draft legislation for Congress to
consider. There are several reasons why this legislation is
necessary to effectuate the settlenent.

First, the proposed |egislation ensures that Congress has
aut hori zed the settlement and the novenent of funds necessary
to inplenent it. The FCC has no checkbook fromwhich it could
pay NextWave to relinquish its |icenses. Mreover, even if the
Auction No. 35 winners paid the Governnent first, it is unclear
l egally what they would be paying for (given the status of the
auction) and, the Governnent had no nechanismto turn around
and transfer that noney to NextWave. This congressional action
is required to enpower the Government to execute the
settl enent.

Finality was a second and critical factor in reaching
agreenent. Both Next\Wave and the Auction No. 35 w nners were
unwi Il ling to participate wi thout confidence that after having
reached agreenent and forgone other opportunities, the
agreenent woul d not be overturned in court. The proposed
| egislation attenpts to address these issues. It contains a
judicial review provision, patterned on other Acts of Congress,
t hat provides for expedited review, |[imted to constitutional
clainms. Any challenge to the |legislation, the settlenent
agreenent itself, or to actions taken by the Conm ssion woul d
be funneled into one court of appeals (the D.C. Circuit) and
woul d be on a fast track for review This provides assurance
that the Anerican public will receive the benefits of the
settlement with mninum additional litigation delay.

Third, the legislation provides the guarantee necessary
for NextWave to relinquish its clains on the licenses. In
return, NextWave will be paid once the Governnent receives
Auction No. 35 receipts equal to the paynents to be nade to
Next WVave but no | ater than Decenber 31, 2002.



Fourth and finally, I would like to say a word about the
Decenber 31st clause in the
settl enent agreenment. This is not, as sone have nuaintained, an
effort to jamthe Congress into agreenent. Congress, of course,
remains free to consider the deal as it sees fit, and may
nodi fy the terns under its prerogatives. No private contract
can limt the legislative power. The date nerely reflects the
fragility of the coalition and its interests. The Auction No.
35 winners need quick resolution in order to justify forgone
alternatives, finance the purchase, and plan for the future.
The bankruptcy proceeding continues to march forward and the
parti es each nmust take positions there. Also, the Supreme Court
case continues to nove forward. The parties felt that after
Decenber 31st, they were unwilling to promse to be a party to
settl enment, given other exigencies. | merely ask Congress to
keep those risks in mnd as it deliberates over the
| egi sl ati on.

We recogni ze that the conpressed period for analysis and
reasoned di scussion makes this task difficult for you and your
staff, and we appreciate the attention and care that has
al ready been shown by Congress in considering this settl enment
and | egislation.

I11. The Settlenment Proposal is in the Public Interest
G ven the magnitude of this settlenent in ternms of noney

and its conplexity, it is
chal l enging to sort through conflicting clains about its

merits. | have concluded after |ong and substantial exam nation
that this settlenment is squarely in the public interest, as has
the Attorney General and the Wiite House. | am convi nced

because, at bottom the settlenent satisfies three essenti al
Gover nment obj ecti ves:

. First, it renoves the |icenses froma bankrupt bidder
and distributes themto conpanies that bid in the re-
auction, who can put themto use alnost imediately.

I ncreasi ng spectrumin the market will partially help
address the current spectrum shortage—inproving quality
of service and providing capacity for new advanced
services, such as Third Ceneration or so-called 3G

. Second, it ends nearly five years of litigation that woul d
i kely continue for several nore years, |eaving the
spectrum fallow and the treasury enpty.

. Third, it gives the taxpayers $10 billion dollars, double
t he amount of noney they stand to gain from Next\Wave ($4.3
billion, paid in installments over 6 years). This noney

flows to the U S. Governnent at a tine that the funds are
sorely needed.



V. What are the Better Alternatives to Settl enent?

The main reason to settle is that settlenent is preferable
to the alternatives. If the
Comm ssion continues to litigate and the Supreme Court declines
to take the case, the decision of the D.C. Circuit wll stand
and NextWave wil|l be the licensee. In that scenario, NextWwve
likely would elect to continue to pay for the spectrum over
time at advantageous interest rates. Pursuant to the
i nstal | ment paynent program NextWave could pay for the
spectrumover six years at a rate of 6.5 percent for C Block
i censes and 6.25 percent for the F-Block |icenses. That would
| eave the Treasury with substantially | ess than the $10 billion
in revenues that would be generated by the settlenent.

Even if the Supreme Court grants the Governnment's petition
for certiorari, the Court
m ght not rule in the Governnent's favor on the nerits. In
addition, even if the Suprenme Court rules in favor of the
Governnent, it mght remand the matter to the DDC. Circuit for
further action on several |egal issues |left unresolved in the
panel's initial decision—any of which could result in NextWve
remai ning the |icensee.

No matter what the outcone, litigation would |ikely nean
years of further delay of the Comm ssion's ability to grant
spectrum licenses for nuch-needed wrel ess services for
Ameri can consuners. The Conmi ssion first auctioned this
spectrumin 1996 and 1997, yet the spectrum has never been
used. Even a favorable ruling fromthe H gh Court m ght not
arrive until late in 2003. Wthout a settlenent, val uable
spectrummay well remain fallow at a tine when our econony and
t he consunmer need it nost.

Moreover, even if the Governnent ultimately prevailed in
all litigation, there is
uncertainty about the future val ue bidders would place on the
spectrum gi ven fluctuations in the marketplace. Several high
bi dders in Auction No. 35 have indicated that if the settlenent
does not go forward and there is further litigation, they
shoul d be rel eased fromthe obligations of Auction No. 35. They
woul d argue, for exanple, that they should be entitled to the
return of the $3.2 billion in deposits held in non-interest-
beari ng accounts by the Governnent. It is uncertain at what
price this spectrumwould sell for at the conclusion of the
[itigation.

V. Concl usi on

The Commi ssion and the other parties to the NextWave case
have negotiated |ong and hard to resolve a matter of critical
i nportance to the Anmerican public. W have attenpted to settle
this matter in a way that protects the public interest, ensures
that the spectrumis put to pronpt use, and guarantees that the



Anmerican people receive fair value for the spectrum | would
like to thank the Subcommttee for this opportunity to provide
informati on on the NextWave settlenent. | ook forward to
answering any questions you may have.
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