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Recommendation on the Distress Sale Policy
Be it resolved that the Advisory Committee on Diversity for Communications in the Digital Age recommends that the Federal Communications Commission reaffirm the viability and routine applicability of the Distress Sale Policy.  To protect the public interest and ensure transparency in the operation of the Distress Sale Policy, it is recommended that the Commission assess each distress sale purchaser’s ability to promote diversity, and require a showing of the bonafides of the purchaser’s company, its commitment to promoting diversity and providing service for a substantial length of time, and its plans to serve the needs of the public and to correct any deficiencies in station operations caused by the distress sale seller.
Background
In 1977, minority ownership of broadcast stations stood at about 50 radio stations and one television station – a tiny fraction of the total number of stations on the air.  Chairman Wiley convened the Minority Ownership Task Force to address this problem.  Among its recommendations was the adoption of the Distress Sale Policy.  Adopted in Statement of Policy on Minority Ownership of Broadcasting Facilities, 68 FCC2d 979 (1978) (“1978 Minority Ownership Policy Statement”) and clarified in Clarification of Distress Sale Policy, 44 RR2d 479 (1978), the Distress Sale Policy allows a broadcaster, in hearing for the non-renewal or revocation of its license, to elect before the hearing to sell the station to a minority owned company for no more than 75% of fair market value.  In this way, the licensee in the “distress” of possible loss of license can avoid the hearing while still incurring a very substantial financial penalty, save the Commission the time and expense of trying the hearing and subsequent appeals, and place the station in the hands of a qualified operator who would have few other opportunities to acquire a station.

Recently, in Daniel A. Huber, No. 1800BE-CJN (Media Bureau, October 27, 2003) (“Huber”) and in Howard J. Braun, No. 1800B3-TSN (Media Bureau, April 16, 2004), the Media Bureau dismissed applications for distress sale relief based on the asserted egregiousness of the underlying misconduct.  It is not the purpose of this White Paper to review these adjudicative decisions in detail.  Nor do we propose that the Advisory Committee intervene in these cases.  Rather, this White Paper focuses on a general question of policy flowing from these cases:  should the Distress Sale Policy be retained and continue to be routinely applied?


In only one previous case has the Commission denied a petition for distress sale relief because of the egregiousness of the underlying misconduct.  See Newsouth Broadcasting, Inc., 6 FCC Rcd 5047 (1991) (“Newsouth”).  In Newsouth, the errant licensee was a convicted drug dealer serving time in federal prison, and the Commission assured the public that its decision “turns on the unique importance of this nation’s war against drugs....Thus, in the vast majority of instances, we expect to continue to routinely to approve distress sales that otherwise meet the criteria of our distress sale policy.”  Id. at 5049 ¶6 (fns. omitted)).


The Huber and Braun decisions appear to be predicated on the premise that the benefits of the Distress Sale Policy can be outweighed by whatever additional general deterrent value derives from disallowing even a distress sale escape from loss of license when certain types of misconduct are apparent.  It has been demonstrated that the underlying misconduct in Huber and Braun actually is typical of that arising in every previous distress sale case except Newsouth.  See Comments of MMTC as Amicus Curiae in the Huber case (Family Broadcasting, Inc., BALH-20030304AAX), filed January 8, 2004, p. 16 n. 52 (collecting authorities).  Consequently, as a practical matter, affirmance of Huber and Braun would put an end to the Distress Sale Policy, since any misconduct serious enough to justify a hearing resolvable through a distress sale would also be serious enough to prevent an actual distress sale.


The constitutionality of the Distress Sale Policy is not at issue.  When it briefly suspended the Distress Sale Policy in 1986, the Commission found that the underlying purpose of the policy, promoting diversity, is a “compelling governmental interest within the Commission’s authority.”  Reexamination of the Commission’s Comparative Licensing, Distress Sales and Tax Certificate Policies Premised on Racial, Ethnic or Gender Classifications (NOI), 1 FCC Rcd 1315, 1317 ¶14 (1986) (“1986 Reexamination”). 

Importance of the Distress Sale Policy

The Distress Sale Policy has resulted in approximately 30 transactions involving the sale of approximately 40 stations to minorities.  Three of these transactions occurred since 1990.

A summary of distress sales appears in Revision of Radio Rules and Policies (R&O), 7 FCC Rcd 2755, 2826 Appx. 2 (1992) (subsequent history omitted).  Therein it was noted that between 1978 and 1992 there had been 38 stations transferred under the Policy; twenty-two of these transactions occurred in 1980.  This statistic reflects only that few broadcast applications are designated for hearing anymore, although that could change.

The approximately 40 distress-sale stations represent less than one-tenth of one percent of the approximately 54,000 renewal applications processed since 1978.  On the other hand, the availability of distress sale relief has an enormous impact on the buyer and seller in the distress sale transaction.  For example, in 1980 a distress sale made possible the creation of Radio One, today the largest minority owned broadcaster.  See WOL, Inc., 79 FCC2d 647 (1980).

Furthermore, the Distress Sale Policy is the only remaining Commission policy aimed specifically at promoting minority ownership.  Today, minority ownership remains at scandalously low levels:  1.3% of television stations. 4.2% of radio stations, and 1.3% of broadcast industry asset value.

The Distress Sale Policy is also noteworthy because so many other Commission deregulatory initiatives were predicated on its continued existence.  See, e.g., Revision of Radio Rules and Policies (R&O), 7 FCC Rcd 2755, 2769-2770 ¶¶26–29, reconsideration granted in part and denied in part, 7 FCC Rcd 6387 (1992) (pointing to the existence of the tax certificate and distress sale policies in order to justify relaxation of the local radio ownership rules); Deletion of AM Acceptance Criteria in Section 73.37(e) of the Commission’s Rules (R&O), 102 FCC2d 548, 558 (1985), recon. denied, 4 FCC Rcd 5218 (1989) (holding that a “sounder approach” than eligibility criteria for new licenses is to use distress sales and tax certificates to promote minority ownership); Deregulation of Radio (R&O), 84 FCC2d 968, 977, recon. granted in part, 87 FCC2d 797 (1981), aff’d in pertinent part sub nom. Office of Communication of the United Church of Christ v. FCC, 707 F.2d 1413 (D.C. Cir. 1983) (reassuring the public that “[t]his proceeding leaves untouched...our minority ownership policies.”)  The Tax Certificate Policy is gone – repealed in Deduction for Health Insurance Costs of Self-Employed Individuals, Pub. L. No. 104-7, §2, 109 Stat. 93, 93-94 (1995).  Thus, if both minority ownership policies disappear, program deregulation and structural deregulation may have to be reversed.  See, e.g., Geller v. FCC, 610 F.2d 973, 980 (D.C. Cir. 1979) (“[e]ven a statute dependent for its validity on a premise extant at the time of enactment may become invalid if suddenly that predicate disappears,” citing Chastleton Corp. v. Sinclair, 264 U.S. 543, 547-48 (1924)).
The History and Operation of the Distress Sale Policy

In 1977, Chairman Wiley created the Minority Ownership Task Force to recommend how the Commission could create incentives to advance minority ownership in the nation’s most influential industry.  The Task Force Report concluded:
Despite the fact that minorities constitute approximately 20 percent of the population, they control fewer than one percent of the 8,500 commercial radio and television stations currently operating in this country.  Acute underrepresentation of minorities among the owners of broadcast properties is troublesome in that it is the licensee who is ultimately responsible for identifying and serving the needs and interests of his audience.  Unless minorities are encouraged to enter the mainstream of the commercial broadcasting business, a substantial proportion of our citizenry will remain underserved, and the larger non-minority audience will be deprived of the views of minorities.
FCC Minority Ownership Task Force, Minority Ownership Report (1978) (Summary) (emphasis in original).  It is noteworthy that when the Distress Sale Policy was adopted in 1978, minorities comprised about 20% of the population.  The Census Bureau projects that the population in 2010 will be 13.3% African American, 5.1% Asian American and 14.6% Hispanic – for a total of 33.0% minority.  U.S. Census Bureau, “Population Estimates Program, Population Division:  Annual Projections of the Total Resident Population, 1999 to 2100” (1999).

After the Minority Ownership Task Force released its report, the Commission unanimously adopted the Tax Certificate Policy and the Distress Sale Policy.  These policies were endorsed by the NAB, the Congressional Black Caucus and the civil rights community.  The Commission held that “[f]ull minority participation in the ownership and management of broadcast facilities results in a more diverse selection or programming.  In addition, an increase in ownership by minorities will inevitably enhance the diversity of control of a limited resource, the spectrum.”  1978 Minority Ownership Policy Statement, 68 FCC2d at 983.


Distress sales are straightforward.  At any time before the hearing begins, the respondent may petition for distress sale relief.  Id. at 983.  Such a petition must be accompanied with an application to assign the license to a qualified purchaser at a price that does not exceed 75% of fair market value.  Northland Television, 72 FCC2d 51, 54-58 (1979).  The station’s value is established through appraisals.  Id.

Most distress sale properties had been mismanaged by their original owners.  Thus, a distress sale confers on minorities the opportunity to repair some of the most troubled stations in the United States.  Thus, distress sales offer the minority entrepreneur an opportunity to learn the broadcasting business the hard way.  By far the greater beneficiaries of the policy are the American people, of all races, who enjoy a greater opportunity to become exposed to the multiplicity of views of minorities.

In 1985, the Commission called for comment on a proposal, offered by NABOB, to “extend the availability of the distress sale option” by allowing distress sales (at no more than 50% of fair market value) before findings of fact and conclusions and law are filed with the ALJ.  Distress Sale Policy for Broadcast Licensees (NOI), FCC 85-543 (1985) at 3 ¶3.  The Commission never acted on NABOB’s proposal.


In 1986 Reexamination, the Commission suspended the Distress Sale Policy to consider its constitutionality.  Thereafter, in 1988, 1989 and 1990, Congress prevented the Commission from spending money to repeal or suspend the Distress Sale Policy.  See Continuing Appropriations Act for Fiscal Year 1988, Pub. L. 100-202, 101 Stat. 1329-31 and S. Rep. No. 100-182, p. 76 (finding that “[d]iversity of ownership results in diversity of programming and improved service to minority and women audiences”); Departments  of Commerce, Justice, and State, the Judiciary and Related Agencies Appropriations Act, 1989, Pub. L. 100-459, 102 Stat. 2216; Departments of Commerce, Justice, and State, the Judiciary and Related Agencies Appropriations Act, 1990, Pub. L. 101-162, 103 Stat. 1020.


In 1989, in Metro Broadcasting, Inc. v. FCC, 497 U.S. 547 (1990), the Supreme Court applied intermediate scrutiny and upheld the constitutionality of the Distress Sale Policy.  The Commission’s brief in Metro Broadcasting contended that the Distress Sale Policy would also satisfy strict scrutiny, but the Court did not reach that question.  Subsequently, in 1995, the Court held in Adarand III that federal affirmative action programs should be reviewed under strict scrutiny, and it overruled that section of Metro Broadcasting that held that such programs should be reviewed under intermediate scrutiny.  Adarand Constructors, Inc. v. Peña, 515 U.S. 200, 227 (1995).  In 1997, responding to Adarand III, the Commission revised its auction rules in order to eliminate race-conscious bidding credits.  Implementation of Section 309(j) of the Communications Act – Competitive Bidding for Commercial Broadcast and Instructional Television Fixed Services Licenses (NPRM), 13 FCC Rcd 15920, 15595 ¶190 (1998).  Importantly, however, the Commission did not find it necessary to revise the Distress Sale Policy.

The Distress Sale Policy has operated free of taint.  The only reported case of abuse resulted in a substantial forfeiture.  Silver Star Communications-Albany, Inc. (MO&O), 6 FCC Rcd 6905, 6906-6907 ¶¶17-22 (1991) (assessing a $20,000 forfeiture where licensee acquired AM-FM stations under the Distress Sale Policy intending to resell them to a nonminority).  Since then there have been no reports of abuse.

Only one aspect of the Distress Sale Policy appears not to have been fulfilled:  when the Commission adopted the Distress Sale Policy, it provided that “[t]he parties involved in each proposed transaction will be expected to demonstrate to us how the sale would further the goals on which we are today basing the extension of our distress sale policy.”  1978 Minority Ownership Policy Statement, 68 FCC2d at 983.  It appears, however, that this requirement has seldom been applied in practice.  Our recommendation above addresses this deficiency.
