RECOMMENDATION OF THE CONSTITUTIONAL ISSUES SUBCOMMITTEE

OF THE FCC’S ADVISORY COMMITTEE ON DIVERSITY FOR COMMUNICATIONS IN THE DIGITAL AGE

Submitted to the Advisory Committee for Consideration at its December 3, 2009 Meeting

The FCC’s Obligation To Close The Digital Divide
The FCC’s Advisory Committee on Diversity for Communications in the Digital Age (the “Advisory Committee”), meeting December 3, 2009, respectfully submits this recommendation that the Commission acknowledge, and specifically act upon, its affirmative duty under Section 706 of the Communications Act to take pro-active steps to close the digital divide.
 

THE COMMISSION’S STATUTORY OBLIGATION TO PROMOTE THE UBIQUITOUS AVAILABILITY OF BROADBAND

The Communications Act and other federal statutes impose an obligation on the Commission to take affirmative steps to provide all Americans with an equal opportunity to access broadband.  In light of these statutory provisions, settled principles of statutory interpretation and administrative law both compel the Commission to promote ubiquitous access to broadband and to avoid steps that would undermine this goal. 

Congress Made Ubiquitous Broadband Availability a Critical Goal

As the FCC has stated, both “Congress and the Commission have emphasized the national goals of achieving ubiquitous deployment of, and increased use of, broadband.”
  Indeed, in the FCC’s recently released network neutrality NPRM, the agency stated that “[t]his Commission has a statutory responsibility to preserve and promote advanced communications networks that are accessible to all Americans and that serve national purposes.”
  Congress enshrined these critical goals in numerous statutory provisions, and the Commission has recognized and adopted these as top priorities for the agency in a number of FCC precedents as well.

Under the Communications Act, Congress directed the Commission to promote the deployment of broadband services to all Americans.  In particular, under Section 706 of the Telecommunications Act of 1996, Congress stated that the Commission “shall encourage the deployment on a reasonable and timely basis of advanced telecommunications capability to all Americans.”
  Congress specifically determined that broadband offerings are included within the definition of “advanced telecommunications capability.”

Moreover, Section 706 obligates the Commission to monitor the deployment of broadband and to take steps to promote broadband deployment if it is not being deployed to all Americans on a timely basis.
  If this determination is made, the Commission “shall take immediate action to accelerate deployment of such capability by removing barriers to infrastructure investment and by promoting competition in the telecommunications market.”
  

Likewise, in Section 7 of the Communications Act, Congress states that “[i]t shall be the policy of the United States to encourage the provision of new technologies and services to the public.”
  Broadband is certainly a new technology or service within the meaning of Section 7.  Congress provided similar direction in Section 254, stating that “[a]ccess to advanced telecommunications and information services should be provided in all regions of the Nation.”

Most recently, in February 2009, Congress reaffirmed its commitment to ensuring ubiquitous access to broadband.  Under the American Recovery and Reinvestment Act of 2009 (the “ARRA”), Congress charged the Commission with developing a national broadband plan that “shall seek to ensure that all people of the United States have access to broadband capability and shall establish benchmarks for meeting that goal.”
  As the Commission has noted, the ARRA “reshaped national priorities by bringing increased intensity to the national goal of ubiquitous broadband deployment.”
  In light of the ARRA, “the nation’s broadband policy goals now seek to encourage increased utilization of broadband in addition to the ubiquitous deployment of broadband facilities.”
  

The Commission Has Acknowledged That Promoting Ubiquitous 

Broadband Availability Is A Top Priority
The Commission has repeatedly recognized Congress’s goal of promoting the ubiquitous availability of broadband and has embraced it as an agency goal as well.  The Commission determined that the “[r]apid deployment and ubiquitous availability of broadband services across the country are among the Commission’s most critical policy objectives.”
  The Commission also stated that its “end goal is to ensure the ubiquitous and affordable availability of broadband for all Americans.”
  The Commission has made broadband “a top priority at the Commission.”
  

RECOMMENDATION

Given the Commission’s statutory mandates and its established priorities, the Advisory Committee recommends that the agency closely analyze how its broadband policy or rulemaking proposals will impact the digital divide.
  By performing this analysis before acting, the agency will acquire the information it needs to ensure that its ultimate decision is consistent with its determination that ubiquitous access to broadband is one of the Commission’s most critical policy objectives.

Specifically, the Advisory Committee recommends that in the agency’s National Broadband Plan, Network Neutrality and Spectrum Policy proceedings, among others, the Commission should analyze in detail the anticipated effects of rule or policy changes on the digital divide, and craft any new rules and policies in a manner that ensures, to the extent possible, that these rules and policies will be instrumental in closing the digital divide.

� 	Throughout this Recommendation, the Advisory Committee will use the phrases “closing the digital divide” and “providing ubiquitous access to broadband” interchangeably.  The Constitutional Issues Subcommittee also considered two additional questions.  First, it considered whether providing ubiquitous access to broadband is a “compelling government interest,” and, if so, whether this classification would require the Commission to take certain actions when the agency considers broadband rulemaking or policy proposals.  Second, it considered whether ubiquitous access to broadband should be regarded as a fundamental right given the growing necessity of access to broadband to satisfy a citizen’s needs for civic and electoral participation, employment, health care, safety and socialization in the digital age.  Though these issues are important matters for broadband access and adoption, the Subcommittee determined that these issues were not ripe for consideration and therefore the Advisory Committee makes no recommendation on these items at this time.


� 	Inquiry Concerning the Deployment of Advanced Telecommunications Capability to All Americans in a Reasonable and Timely Fashion, and Possible Steps to Accelerate Such Deployment Pursuant to Section 706 of the Telecommunications Act of 1996, as Amended by the Broadband Data Improvement Act, Notice of Inquiry, GN Docket 09-137, FCC 09-65 (¶ 12) (rel. Aug. 7, 2009) (the “Sixth Section 706 NOI”).


� 	Preserving the Open Internet, Notice of Proposed Rulemaking, GN Docket No. 09-191, FCC 09-93, (¶ 5) (rel. Oct. 22, 2009) (the “Net Neutrality NPRM”).


� 	Section 706(a) of the Telecommunications Act of 1996 (codified at 47 U.S.C. §1302(a)).


� 	47 U.S.C. §1302(d)(1) (“The term ‘advanced telecommunications capability’ is defined . . . as high-speed, switched, broadband telecommunications capability . . . .”).


� 	See 47 U.S.C. §1302(b) (stating that “the Commission shall determine whether advanced telecommunications capability is being deployed to all Americans in a reasonable and timely fashion.”).  


� 	47 U.S.C. §1302(b).  The legislative history underlying Section 706 confirms Congress’s intent regarding the Commission’s obligation to promote the ubiquitous availability of broadband.  The Joint Conference Report provides that the Commission – as part of its obligation to monitor whether advanced broadband offerings are being deployed to all Americans – “shall include an assessment . . . of the availability, at reasonable cost, of equipment needed to deliver advanced broadband capability.  If the Commission makes a negative determination, it is required to take immediate action to accelerate deployment.”  H.R. Conf. Rep. No. 104-458, at 210 (1996) (emphasis added), reprinted in 1996 U.S.C.C.A.N. 10.





� 	47 U.S.C. §157(a).  


� 	47 U.S.C. §254(b)(2).


� 	American Recovery and Reinvestment Act of 2009, §6001(k)(2), Pub. L. No. 111-5, 123 Stat. 115 (2009).


� 	Sixth Section 706 NOI ¶13, n. 43.


� 	Sixth Section 706 NOI ¶46; see also ARRA §6001(k)(2)(B), (D) (declaring that the National Broadband Plan shall include “a detailed strategy for achieving affordability of such service and maximum utilization of broadband infrastructure and service by the public” and “a plan for use of broadband infrastructure and services in advancing consumer welfare, civic participation, public safety” and a number of other national purposes); see also ARRA §6001(b)(5) (declaring that one of the purposes of the Broadband Technology Opportunities Program is to “stimulate the demand for broadband”).  Underscoring the importance of broadband and Congress’s commitment to achieving ubiquitous access to broadband, the ARRA provides up to $7.2 billion in broadband stimulus funds to accelerate the deployment of broadband infrastructure and services throughout the nation.


� 	Service Rules for the 698-746, 747-762 and 777-792 MHz Bands, Second Report and Order, 22 FCC Rcd 15289, 15362 ¶196 (2007) (the “700 MHz Order”); see also Service Rules for Advanced Wireless Services in the 2155-2175 MHz Band, Further Notice of Proposed Rulemaking, 23 FCC Rcd 9859, 9859 ¶1 (2008) (stating “our goal is to promote the deployment and ubiquitous availability of broadband services across the country.”).  


� 	Inquiry Concerning the Deployment of Advanced Telecommunications Capability to all Americans in a Reasonable and Timely Fashion, and Possible Steps to Accelerate such Deployment Pursuant to Section 706 of the Telecommunications Act of 1996, Fifth Report, 23 FCC Rcd 9615 ¶76 (2008) (the “Fifth Section 706 Report”).


� 	Sixth Section 706 NOI at ¶2; see also, e.g., A National Broadband Plan for Our Future, Notice of Inquiry, 24 FCC Rcd 4342, 4381 ¶123 (2009) (the “National Broadband Plan NOI”) (recognizing the “the incredible value of ubiquitous broadband”).


� 	Analysis of the digital divide is a race-neutral assessment of who has access to broadband, and therefore does not trigger strict-scrutiny review.  See generally Adarand Constructors, Inc. v. Peña, 515 U.S. 200, 227 (1995) (requiring that all race-based, government classifications be analyzed under strict scrutiny to determine whether the government’s action is narrowly tailored to further a compelling interest).  The Equal Protection Clause of the Fourteenth Amendment does not forbid the government from creating classifications, but keeps that government from “treating differently persons who are in all relevant respects alike.”  Nordlinger v. Hahn, 505 U.S 1, 10 (1992).  Classifications may be drawn and data may be collected to assess policy goals, provided these actions are done in a constitutional manner.  See, e.g., Parents Involved In Community Schools v. Seattle School District No. 1, 551 U.S. 701, 789 (2007) (Kennedy, J., concurring) (government may pursue its goals by “tracking enrollments, performance, and other statistics by race.”); see also Bush v. Vera, 517 U.S. 952, 964 (1996) (strict scrutiny review deemed inappropriate where race-neutral considerations are the dominant factor).  In September 2009, the Advisory Committee recommended that the Commission undertake new, peer reviewed Adarand studies so that it may further develop constitutionally appropriate methods of promoting racial and gender diversity in media and telecommunications ownership.  See FCC Advisory Committee on Diversity for Communications in the Digital Age, Recommendation for Renewed Adarand Studies (September 11, 2009), available at � HYPERLINK "http://www.fcc.gov/DiversityFAC/092209/constitutional-sub-rec-adarand.pdf" �http://www.fcc.gov/DiversityFAC/092209/constitutional-sub-rec-adarand.pdf� (last visited November 30, 2009).


� 	It is unlawful for an agency to act in a manner that undercuts its stated goals.  Indeed, the D.C. Circuit has held that “[r]ational decisionmaking . . . dictates that the agency simply cannot employ means that actually undercut its own purported goals.” Office of Communication of United Church of Christ v. FCC, 779 F.2d 702, 707 (D.C. Cir. 1985).


� 	See, inter alia, the Sixth Section 706 NOI, the Net Neutrality NPRM, and the National Broadband Plan NOI. 
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