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Structural Rule Waivers for Creating an Incubator Program
Recommendation:  The Media Issues Subcommittee recommends to the FCC Diversity Committee that the Commission issue a Notice of Proposed Rulemaking on the longstanding incubator proposal as set forth below to allow for structural rule waivers for creating an incubator program for disadvantaged businesses.  

As suggested, the incubator concept would allow structural rule waivers for companies that greatly encourage ownership by disadvantaged businesses.  Specifically, the NPRM could delve into: (1) whether a similar market size requirement or allowing structural waivers for incubators in a disparate market would better serve the public interest; (2) what, if any, would be the ongoing liability issues for the licensee; (3) how an acceptable incubator could be structured to allow an incubator to sign contracts and support itself; and (4) how to define disadvantaged businesses.
Purpose:

· To promote ownership diversity by allowing a company to acquire more than the otherwise-permissible number of stations in a market if the company establishes an incubator program that greatly encourages ownership by disadvantaged businesses. 

Background:

· Originally proposed 20 years ago and considered by the FCC in six dockets since a 1992 NPRM, the Diversity Committee approved a similar proposal in 2004.
  The proposal has been revised in recent proceedings to reflect current market conditions.
 

Types of incubation programs that could qualify for the structural rule waiver
· Acceptable programs may include some or all of these elements:

· management assistance or technical assistance
· loan guarantees
· direct financial assistance
· accessible lines of credit for SDBs
· financial investments in SDBs
· training and mentoring programs
· creating a business planning center at an HBCU, HSI, AASI, NASI, and
· programs modeled after the NAB’s Broadcast Leadership Training (BLT) Program, which prepares new entrants for senior management and ownership.
Contingent transactions:
· To qualify for a structural rule waiver, the incubating party’s transaction would be contingent upon the creation of an SDB-owned station in the same service area and in the same market or similar market size.

Application:
· Recommended for all markets. 

Background (as set forth in the DCS 2010 Media Ownership Comments pp. 22-25)
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In the 2002 and 2006 Ownership Review proceedings, DCS presented a proposal for
structural rule waivers for creating incubator programs.® An incubator program would allow a
company to acquire more than the otherwise-allowable number of stations in a market if the
company establishes a program that substantially promotes ownership by disadvantaged
businesses. As envisioned by the Commission in 1992, incubator programs could encompass
management or technical assistance, loan guarantees, direct financial assistance through loans or
equity investment, training and business planning assistance.®

Despite the absence of any opposition, the Commission has yet to act on the proposal that

has actually been pending before the Commission for twenty years in six consecutive dockets.®




[image: image2.png]52 See 2002 Biennial Review Comments at 104-105; DCS 2007 Ownership Comments at 11-14.
See also Supplemental Ex Parte Comments of the Diversity and Competition Supporters in
Response to the Second Further Notice of Proposed Rulemaking, MB Docket No. 06-121 (Nov.
20, 2007) at 19-21 (“2007 Supp. Comments”) and 2008 Ownership Comments at 19-21
(refining the incubator proposal).

%3 See Revision of Radio Rules and Policies, MM Docket 91-140 (Reconsideration), 7 FCC Red
6387, 6391-92 9922-25 (1992) (“Radio Rules — Reconsideration”).

5 After being put out for comment in 1992 in Radio Rules — Reconsideration, the incubator
proposal was rolled into a minority ownership docket. See Policies and Rules Regarding
Minority and Female Ownership of Mass Media Facilities MM Docket No. 94-149 (NPRM), 10
FCC Red 2788, 2791-94 9915-24 (1995) (1995 Minority Ownership NPRM”). That docket lay
fallow for seven years, and in 2002 it was quietly terminated in a ministerial order. Termination
of Stale or Moot Docketed Proceedings (Order), 17 FCC Red 1199, 1205 (2002). Meantime, the
incubator proposal was being considered in yet another docket, which focused entirely on radio
ownership. Multiple Ownership of Radio Broadcast Stations in Local Markets, MM Docket 01-
317 (NPRM), 16 FCC Rcd 19861 (2001) (which did not even mention minority ownership, but





[image: image3.png]The proposal was first offered in 1990 by the National Association of Black Owned Broadcasters
(NABOB) through Chairman Sikes’ Minority Ownership Task Force and later endorsed by all
five commissioners in 1992,* by a new set of five commissioners in 1995,*® and by the
Commission’s Advisory Committee for Diversity in Communications in the Digital Age
(“Advisory Committee on Diversity””) unanimously in 2004.*

DCS suggested limited modifications to the proposal including additional steps that
might qualify toward an incubation credit.*® These could include the creation of a business
planning center at a Historically Black College or University (“HBCU”), Hispanic Serving
Institution (“HSI’), Asian American Serving Institution (“AASIs”), and Native American
Serving Institution (“NASI”); new training programs, modeled after the NAB Foundation’s
Broadcast Leadership Training (BLT) Program; a large, easily accessible line of credit that

socially and economically disadvantaged businesses (“SDBs”)* could draw upon in financing

since the proposal fell within the scope of the proceeding it was filed in the docket by MMTC).
A year later, Docket 01-317 was rolled into a fourth proceeding, the 2002 Biennial Review.
Review of the Commission’s Broadcast Ownership Rules and Other Rules Adopted Pursuant to
Section 202 of the Telecommunications Act of 1996 (NPRM), 17 FCC Red 18503, 18506 q7
(2002) (“2002 Biennial NPRM”). The proposal was again presented as part of the 2006
Quadrennial Review. See Diversification of Ownership In the Broadcasting Services, 2006
Quadrennial Regulatory Review, Third Further Notice of Proposed Rulemaking, 23 FCC Rcd
5922, 5946-47 969 (2008).

%> See Radio Rules — Reconsideration, 7 FCC Red 6391-92 §922-25.

86 See Policies and Rules Regarding Minority and Female Ownership of Mass Media Facilities
MM Docket No. 94-149 (NPRM), 10 FCC Rcd 2788, 2791-94 q915-24 (1995) (1995 Minority
Ownership NPRM”).

7 DCS 2007 Initial Comments at 12 (citing Advisory Committee on Diversity, Financial Issues
Recommendations (June 14, 2004), pp. 17-18; see also White Paper on Incentive-Based
Regulations (May 23, 2004), pp. 6-7).

% See 2007 Supp. Comments at 6-7; see also 2008 Ownership Comments at 19-21 (refining the
incubator proposal).

% The Commission currently qualifies eligible entities as small businesses according to the Small
Business Administration (“SBA”) definition, not as SDBs, which includes a race-conscious




[image: image4.png]broadcast ventures; and financial investments in SDBs, including mentoring by senior
professionals who wish to convey their knowledge and experience to subsequent generations.”
DCS also suggested a “Trial Incubation Plan” that would be limited to large markets and
narrowly tailored to maximize the likelihood of successful minority inroads into ownership,
while minimizing the risk of excessive consolidation.”’ However, given the state of minority
ownership and the relatively few opportunities to enter the market, we propose that the
incubation proposal apply to all markets at this time, including the additional steps mentioned
above that might qualify toward an incubation credit. As stated in DCS’ 2008 Comments,
incubation would be deemed sufficient to justify the incubating party’s purchase of an additional
station when the steps to be taken by the incubating party will definitely bring into existence an
SDB-owned station in the same service (AM or FM) and in the same market or a market of
approximately the same size (for example — modified here somewhat more liberally than in the

DCS 2008 proposal - a purchase in market 2 and incubation in any of markets 1-10; a purchase

component. See Broadcast Diversity Order, 23 FCC Red at 5925-26 q96-7. The small business
definition was adopted to avoid creating a race-conscious classification, but in practice it is so
dilute that it does virtually nothing to promote minority or women ownership. Id., see also DCS
Ownership 2008 at 6. In 2008, the Diversity Committee recommended that the Commission
substitute a race-neutral Full File Review (“FFR”) program for the small business-based eligible
entity paradigm it adopted until the agency can update existing disparity studies necessary to
develop a constitutionally sustainable SDB program. Eligible Entities Report at 30-31. The FFR
proposal is still under consideration by the Commission.

> DCS 2007 Initial Comments at 13. AASIs and NASIs were not included in DCS’ prior
proposals, but are included now to encompass more diverse ownership in line with the
Commission’s goals in this proceeding.

1 DCS 2007 Supp. Comments at 6-7. The Trial Incubation Plan would be focused only on the
local radio ownership rule, 47 C.F.R. §73.3555(a) (including both the local radio ownership caps
and the AM/FM subcaps, which limit the number of AM or FM stations an entity may own in a
local market) in large markets.




[image: image5.png]in market 10 and incubation in any of markets 1-20; a purchase in market 20 and incubation in
any of markets 1-30).”

To assure that the incubation is sufficient in impact, the events in the two markets would
be contingent on one another. Thus the incubated station relationship would come into being
simultaneously with, the incubating party’s transaction, and the incubating party would make a
substantial contribution to the success of incubated venture — inter alia, by selling the incubated

party a station, guaranteeing its senior debt, or providing mezzanine financing.




[image: image6.png]2 DCS Ownership 2008 Comments at 21. Ideally the incubating company’s station and the
incubated company’s station would be in the same market. However, similar stations are not
always available simultaneously in the same markets. Therefore allowing incubation in similar
markets and designing a program that would result in numerous incubations would, over time,
result in SDBs acquiring stations and thus advancing diversity in a great many markets,
including those in which incubating parties have operated or acquired stations through the
incubator plan.




� See Comments of the Diversity and Competition Supporters, 2010 Quadrennial Regulatory Review, MB Docket No. 09-182 (July 12, 2010) (“DCS 2010 Media Ownership Comments”) p. 23 (attached).  See also Diversity Committee Recommendation on Incentive-Based Regulations (June 14, 2004, available at � HYPERLINK "http://www.fcc.gov/DiversityFAC/recommendations.html" ��http://www.fcc.gov/DiversityFAC/recommendations.html� (follow link to “Incentive-Based Regulations) (last visited October 26, 2010). 


� DCS 2010 Media Ownership Comments at 22-25.


� Id. at 25 n. 92.





