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The New Technologies Subcommittee recommends the issuance of a notice or notices of proposed rulemaking that would seek public comment on nine possible ways to foster ownership diversity in the commercial FM radio band (92.1 – 107.9 mHz).

We emphasize that the initiatives outlined herein are not specifically endorsed by the Subcommittee on their merits, but rather are offered as having the potential to promote ownership diversity.   It is possible that some of these initiatives could help the industry broaden its pool of owners, thereby advancing the industry’s long-term economic returns, its competitiveness with other mass media industries, and its service to an increasingly diverse general public.  Further, some of these initiatives could enhance the industry’s attractiveness to supplies of capital, thereby facilitating investments in new-entrant companies.  Consequently, we regard them as worthy of thorough exploration by the Commission through rulemaking.  We emphasize further that these initiatives are aimed at promoting the efficient and thorough use of the spectrum resource, and are not intended to lead to any material degradation of the quality of FM service to the consumer.

The initiatives discussed in this White Paper are generally deregulatory.  They seek to relax engineering and operational regulations that disproportionately inhibit the development of new and small entrepreneurs, and particularly minority broadcasters and entrepreneurs.  Consequently, they are justified under 47 U.S.C. §257(a) (1996), which calls upon the Commission to identify and eliminate “market entry barriers for entrepreneurs and other small businesses in the provision and ownership of telecommunications services and information services,” and 47 U.S.C. §257(b), which establishes a “National Policy” under which the Commission shall promote “diversity of media voices, vigorous economic competition, technological advancement, and promotion of the public interest, convenience and necessity.”  */

The Minority Media Technology Gap

Minority radio entrepreneurs face significant competitive disadvantages due to their ownership of facilities having inferior engineering parameters.

•
In 2001, there were 13,018 radio stations, of which 548 (4.2%) were minority owned and 12,469 (95.8%) were non-minority owned.  The asset value of minority owned commercial radio stations is approximately 1.3% of the total asset value of all commercial radio stations (MMTC estimate, 2003).  This means that the typical minority owned station is worth only about 30% of the value of the typical non-minority owned station.

*/
We note, without implying an endorsement, that much of the relevant history of the proposals numbered 1-7 infra (as well as several of the proposals themselves as initially offered) is recounted in detail in the Comments filed by the Minority Media and Telecommunications Council (MMTC) in MB Docket 01-307 (Radio Ownership), filed May 8, 2002, and in the MMTC et al. Comments in MB Docket 02-277 (Broadcast Ownership), filed January 2, 2003.  Proposal #9 was most recently put forward in the Comments of MMTC in PN Rpt. AUC-04-37-1, Revised Inventory and Auction Start Date for FM Broadcast Construction Permits (Auction #37), filed May 6, 2004 (“MMTC Auction #37 2004 Comments”).

•
Of the 4,781 AM stations in 2001, 283 (5.9%) were minority owned and 4,498 (94.1%) were non-minority owned.

•
Of the 8,236 FM stations in 2001, 265 (3.2%) were minority owned and 7,971 (96.8%) were non-minority owned.

•
Of the 548 minority owned stations in 2001, 283 (51.6%) are AM stations; of the 12,469 non-minority owned stations, 4,498 (36.1%) were AM stations.  Thus, a minority owned station was 43% more likely than a non-minority owned station to be an AM station.

•
Minorities own none of the 25 unduplicated AM “clears.”  Those licenses were typically given out in the 1920s, a generation before minorities owned any radio stations.

•
Of the 283 minority owned AM stations in 2001, 23 (8.1%) operated between 540-800 kHz.  Of the 4,498 non-minority owned AM stations, 569 (12.7%) operated between 540-800 kHz.  Thus, minorities were 36% less likely than non-minorities to own these low-band facilities.  This means, also, that only 3.9% of the low-band AM stations were minority owned.

•
Of the 283 minority owned AM stations in 2001, 96 (33.9%) operated between 1410-1600 kHz.  Of the 4,498 non-minority owned AM stations, 1,277 (28.4%) operated between 1410-1600 kHz.  Thus, minorities were 19% more likely than non-minorities to own these high-band facilities.

•
Of the 265 minority owned FM stations in 2001, 20 (7.5%) were full Class C’s.  Of the 7,971 non-minority owned FM stations, 895 (11.2%) were full Class C’s.  Thus, minorities were 33% less likely than non-minorities to own these most powerful FM stations in the country.  This means, also, that only 2.2% of the full Class C’s were minority owned.

•
Of the 265 minority owned FM stations in 2001, 128 (48.3%) were Class A’s.  Of the 7,971 non-minority owned FM stations, 3,185 (40.0%) were Class A’s.  Thus, minorities were 22% more likely than non-minorities to own these lower power facilities.

•
Of the 87 minority owned, top-50 market FM in 2003, 21 (24.1%) were licensed to the dominant community in the market.  Of the 897 non-minority owned FM stations in the top 50 markets, 343 (38.2%) were licensed to the dominant community in the market.  Thus, minority owned FM stations were 37% less likely to be licensed to the dominant community in the market as were the non-minority owned stations in the same markets.

The 2001 radio statistics given above were derived from Kofi Ofori, “Radio Local Market Consolidation & Minority Ownership” (MMTC, March, 2002).  The 2003 radio statistics are from “Minority and Non-minority Commercial Radio Owners’ Holdings in the Top 50 Markets” (MMTC, September, 2003).  Both studies used BIA databases.  Data for minority-controlled stations included data in four publicly traded radio companies, each of which is controlled by minorities.  Like the Commission, the Subcommittee refers colloquially to all of these stations as “minority owned.”  All references above are to commercial facilitiesMinorities only began acquiring broadcast stations in earnest after 1978, when the Commission adopted the tax certificate and distress sale policies.  From the birth of broadcast radio in 1909 through 1978, minorities had almost no opportunities to acquire broadcast facilities.  Thus, non-minorities enjoyed a 70-year head start.

By the time minorities began to acquire broadcast stations, the most valuable facilities had been spoken for.  Thus, minorities were generally only able to acquire technically inferior facilities, since these were the only ones still unlicensed or offered to minorities to purchase.

A Model For Amelioration Of The Minority Media Technology Gap

On November 6, 2003, Chairman Powell directed the Media Bureau to lift its nearly four-year old freeze on the filing of applications for major modifications of AM stations and for construction of new AM stations.  With but 20% of radio listenership, AM stations are the stepchildren of broadcasting.  As noted above, while 36% of non-minority owned radio stations are AMs, 52% of minority owned stations are AMs,

Lifting the freeze meant that many AM station owners could increase power, operate at night, or move their towers closer to their audiences.  When he lifted the freeze, Chairman Powell declared:

By opening this filing window, we will enable all AM radio station licensees, many of whom represent minority interests, to apply for approval to move their transmitters to locations that better serve their local communities.  Better signal coverage will increase the diversity of radio options available to listeners and will enhance the viability of AM stations.

We must continue to look for more ways to enhance diversity in the media.  It was for this reason that I created the Federal Advisory Committee on Diversity in the Digital Age.  I look forward to creative suggestions from that committee and strongly encourage them to develop new, legally sustainable approaches that will improve employment and ownership opportunities for minorities and women in the media and telecommunications industries.

“FCC Chairman Michael Powell Announces Opening of Application Window for AM Radio Service:  Powell Highlights Strengthening of Minority-Owned AM Stations,” FCC News Release, November 6, 2003.

The Subcommittee applauds Chairman Powell’s initiative in lifting the AM freeze:  it is a classic example of a race-neutral step whose effect is to boost minority ownership.  In this respect, lifting the AM freeze may have its greatest impact in connection with an evaluation of whether race-conscious means are necessary for remedial or diversity-promoting purposes. In Grutter v. Bollinger, 123 S.Ct. 2325 (2003), the Supreme Court held that “[n]arrow tailoring does not require exhaustion of every conceivable race-neutral alternative.”  Id. at 2344.  However, narrow tailoring does require serious, good faith consideration of workable race-neutral alternatives that will achieve diversity.  See Richmond v. J. A. Croson Co., 488 U.S. 497, 509- 510 (1989) (remedial set-aside plan, evaluated under strict scrutiny, was not narrowly tailored where "there does not appear to have been any consideration of the use of race-neutral means"); Wygant v. Jackson Bd. of Ed., 476 U.S. 267, 280 n. 6 (1986) (narrow tailoring “requires consideration” of “lawful alternative and less restrictive means.”
The Rationale For Deregulatory FM Spectrum Management

As the Commission considers new FM initiatives, it should ensure that the FM infrastructure not be degraded in the manner that the AM band has been degraded.  However, there are several steps the Commission could take to expand FM broadcasting without sacrificing the quality and diversity of FM service to the public.

In 2002, the Commission tentatively concluded that “the marketplace has changed dramatically over the last few decades, with both greater competition and diversity, and increasing consolidation.”  Review of the Commission’s Broadcast Ownership Rules (NPRM), 17 FCC Rcd 18503, 18585 ¶4 (2002).  It was a fair point that the ownership rules needed review relative to technological advancement, and that the ownership rules had never been evaluated to ensure that each rule was consistent with the other rules.  See Sinclair Broadcast Group, Inc. v. FCC, 284 F.3d 148, 162 (D.C. Cir. 2002), rehearing denied (August 12, 2002) (“Sinclair”).

Consolidation might crowd the resource, but wise spectrum management can expand the resource.  The Commission has long recognized that one of the best antidotes to the ill effects of consolidation is the creation of new ones and the strengthening of independent facilities that typically offer alternative, niche services.  See, e.g., Modification of FM Broadcast Station Rules to Increase the Availability of Commercial FM Broadcast Allotments (Report and Order), 94 FCC2d 152, 158 (1983) (“Docket 80-90 Report and Order”) (noting that a “basic objective” of the Commission has been to provide “outlets for local expression addressing each community's needs and interests”); Television Channel Allotments (VHF Drop-ins) (NPRM), FCC 80-545, 45 FR 72902 (November 3, 1980) at ¶¶9, 12 (“any potential loss experienced [by incumbents] will be more than offset by the benefits of such a policy -- additional television service for the public...it is in the public interest to have a regulatory framework that permits the maximum number of signals that can be economically viable” (fn. omitted).  A fine exposition of this approach is found in the separate statement of Chairman Fowler and Commissioner Dawson in the Low Power Television Report and Order, 51 RR2d 476, 525 (1982):

Low power television may not have the transmission capabilities of full broadcast television, but its capacity to provide televised programming that is directly responsive to the interests of smaller audience segments makes it truly unique in its ability to expand consumer choices in video programming.  From this perspective, the power of these stations may be low, but their potential is enormous.

This outlook is consistent with the Commission’s ruling in Policies Regarding Detrimental Effects of Proposed New Broadcast Stations on Existing Stations (Report and Order), 3 FCC Rcd 638, 640 (1988), in which the Commission decided to rely on market forces to promote competition and therefore abandoned the notion of “ruinous competition” that dated to the “Carroll Doctrine” (per Carroll Broadcasting Co. v. FCC, 258 F.2d 440 (D.C. Cir. 1958)).


For the same reasons that LPTV and LPFM were worthy initiatives, the Subcommittee recommends that the Commission ensure that its FM regulations -- appropriate for an earlier age with less consolidation, more independent owners, and more rudimentary receiver technology -- are reviewed to ensure their continuing usefulness in the public interest.


The Subcommittee is not proposing that the Commission undertake similar reforms for AM and television at this time.  After processing the applications filed when the AM Freeze was lifted, the AM band basically will be full.  In the case of television, the transition to digital has either preempted or postponed meaningful effort at television allotment reform.  Therefore, if gains in broadcast diversity are to be realized, they must take place largely in the context of FM spectrum management.


The Subcommittee particularly commends to the Commission’s attention statistics showing the growing size and racial diversity of the nation’s population – a factor militating strongly in favor of FM spectrum management modernization.  We regard it as imperative that opportunities to broadcast keep pace with our population’s growth and diversification.  Consider that between 1990 and 2000, the number of people in America rose by almost 33,000,000 -- a 13.2% increase.  The 1990 population was 248,709,873; the 2000 population was 281,421,906.  U.S. Census Bureau, 1990 Summary Tape File 3 (Social Characteristics), “Census 2000 Redistricting Data” (2000).  In 1990, the last year for which data is available, there were 13,983,502 persons who speak English “less than ‘very well.’”  U.S. Census Bureau, “Detailed Language Spoken at Home and Ability to Speak English for Persons 5 Years and Over - 50 Languages with Greatest Number of Speakers” (1990).  The Census Bureau projects that the population in 2010 will be 13.3% African American, 5.1% Asian American and 14.6% Hispanic.  U.S. Census Bureau, Population Estimates Program, Population Division:  “Annual Projections of the Total Resident Population, 1999 to 2100” (1999).

Nine Initiatives Recommended for Rulemaking

Here are nine examples of spectrum-efficiency initiatives that might be likely to benefit minority media owners and entrepreneurs.  We note that an additional recently-proposed initiative is intended to streamline the procedures governing modifications of FM and AM authorizations.  Petition for Rulemaking of First Broadcasting Investment Partners LLC, (filed March 5, 2004 and assigned MB Docket 04-41).  The comment period has not yet been completed; thus, we will study this matter in the coming months.  As noted above, we emphasize that these initiatives are aimed at promoting the efficient and thorough use of the spectrum resource, and are not intended to lead to any material degradation of the quality of FM service to the consumer.

1. Create Medium Power FM Stations

A relatively easy first step toward efficient spectrum utilization would be the creation of new classes of FM stations.  By way of illustration, two new classes of stations, to be known as “Medium Power FM” (“MPFM”) could be created as follows:

· Class A1:  1,500 watts at 100 meters HAAT

· Class A2:  1,000 watts at 50 meters HAAT


These stations would be considerably less powerful than a Class A facility.  MPFM stations would principally be designed for communities where even a Class A facility is not necessary to serve the entire public, or for niche service to neighborhoods in large markets.

LPFM power levels are extremely low, and LPFM is entirely noncommercial.  Consequently, MPFM would achieve public service goals that LPFM was not designed to achieve.

While MPFM might not be viable in every region of the nation, it could have substantial usefulness in the less populated areas of the southern, midwestern, mountain and northwestern states, many of which are likely to experience rapid population growth and diversification over the next generation.  MPFM stations would be particularly beneficial to minorities by making possible cost-effective geographic niche service in large markets, and by making possible full market coverage in medium or small markets where new entrants often begin to build their companies.

MPFM stations would be subject to the same interference criteria as full power stations, and they would be regulated like full power stations.  Their 60 mV/m contours might, for example, extend about 8-12 miles from the tower.  Thus, they would be suitable for full coverage of a small town or county, or of a neighborhood or borough of a large city.

The process of licensing MPFM stations could be tailored so as to provide points of entry for small entrepreneurs.  For example, the Commission should consider using eligibility criteria to directly promote ownership by socially and economically disadvantaged businesses.  See Clear Channel Broadcasting in the AM Radio Band, 78 FCC2d 1345, 1368-69 (1980).

Initially, the Commission might conduct a study that would determine, for cost-benefit analysis, the extent to which MPFM stations could be dropped into the FM Table in various states and regions of the country.
2. Replace The FM Table With Interference-Based Allotment Criteria 

The FM Table of Allotments (47 C.F.R. §73.202) and rules based upon the FM Table are at best an inexact proxy for interference-based criteria.  The FM Table served the public well during the years when only weak computing power was available to the Commission and private engineers.  Today, however, interference predictions that account for the urban landscape and mountainous terrain can be computer modeled with remarkable precision.

The fixed-distance contours making up the FM Table very conservatively approximate measured interference, but these contours do so at the expense of maximum utilization of the spectrum that the direct application of interference-based allotment criteria would provide.  For example, interference-based allotment criteria would enable the Commission to authorize drop-ins or short spacings that would satisfy current interference standards.  Further, interference-based criteria would allow the upgrading of many Class A FM stations to Class C3 status – a major source of relief to minorities, who, as noted above, are 22% more likely than non-minorities to own Class A facilities.  See Consolidation and Minority Ownership, p. 18 (documenting that in 2001, 57% of minorities’ stations were Class A facilities, but 44% of non-minorities’ stations were Class A facilities).

The Commission already uses interference-based criteria to justify grandfathering of allotments that would not satisfy the distance separation rules.  See 47 C.F.R. §73.215.  Other industries also use computer aided interference programs to determine interference profiles.  For example, the cable industry’s cumulative leakage index (CLI) has been helpful in reducing the amount of egress coming from CATV systems, and the MMDS industry uses an interference program for frequency coordination and to perform interference studies.

While interference-based spectrum management would result in a quite a number of new allotments, it would not require a radical change in engineering principles.  Interference-based criteria would strictly observe applicable definitions of harmful interference, thereby avoiding the difficulties faced by AM broadcasters under that band’s less than stellar interference-based system.  New allotments and construction permits would be fully protected, as they are now.

Initially, the Commission should evaluate this proposal in order to determine whether it could have any of three unintended consequences – (a) reducing the flexibility of certain applicants seeking upgrades; (b) complicating the growth of digital radio, or (c) causing material economic harm to certain classes of licensees.  The Commission should also consider whether any such potential consequences could be anticipated and avoided through the design of this initiative. 

3.
Allow Class A Stations To Use Low Towers And Higher-Than-Standard Power While Retaining Appropriate ERP Levels

FM station classes are crafted to approximate a given signal strength (ERP) at a given distance from the transmitter.   This approximation is based on a standard power and HAAT, which will deliver the desired signal strength.  For example, the standard power and HAAT for a Class A FM station is 6 kw at 100 meters.  See 47 C.F.R. §73.211(b).

Where terrain is hilly (e.g. where the tower needs to be on top of a mountain to “see” the entire service area, such that HAAT would unavoidably be very high), the Commission requires the station to broadcast at a lower than standard power level to ensure that the coverage is identical to the coverage at the standard power level.

This procedure is especially desirable for rural areas.  The principle underlying this procedure could also be applied to urban areas.  As noted above, minority owned stations are more likely than other stations to be located in the exurbs; these stations typically need to move closer to central cities.  Land is scarce and expensive in central cities, and due to zoning and FAA restrictions it is often impossible to erect a tall tower in many urban locations.

One solution is to adopt the reverse of the procedure used in rural areas:  specifically, allow a station to use a low tower and higher-than-standard power for its service class, as long as the ERP remains appropriate for the service class.  This procedure would also have the advantage of hastening the delivery of service to many communities where it is delayed due to zoning controversies, and it would conserve the Commission’s resources by taking most zoning issues off the regulatory table.

Stations most in need of this procedure are exurban or suburban Class A stations.  Unintended coverage contour issues could arise if this procedure were applied to very high power (Class C) stations; thus, we are proposing that the Commission consider its applicability (at least initially) just for Class A facilities.  As noted above, in 2001 minorities were 22% more likely than non-minorities to own these lower power facilities, and in 2003, minority owned FM stations were 37% less likely to be licensed to the dominant community in the market as were the non-minority owned stations in the same markets.

In evaluating this proposal, the Commission might wish to consider whether interference agreements would be necessary to implement this proposal, particularly in urban areas.
4.
Conduct A Comprehensive Channel Search For New FM Allotments

Even if the Commission does not adopt interference-based allotment criteria as a replacement for the FM Table, it should give serious thought to ending its reliance on the archaic and unpredictable petition for rulemaking process as a means of choosing new channels for allotments within the FM Table.  Instead, the Commission should periodically conduct national searches (the “Allotment Searches”) for channel allotments.  The Allotment Searches would be performed in cooperation with the Bureau of the Census and with the broadcast regulatory authorities in ITU Region II countries and territories.  The Allotment Searches could be based on demographic trends, including population size and predicted growth, as well as ethnic and language diversity.  The search parameters would embody the then-current interference criteria.

The Allotment Searches would not entirely replace the petitioner-initiated process for securing new FM service.  In particular, to ensure that the public has a full opportunity to participate in the process, the tentative results of each allotment search would be put out for public comment, whereupon the search results could be adjusted based on showings of special needs documented by commenting parties, including petitioners seeking particular allotments.  An outreach effort would be undertaken to encourage members of the public, particularly minorities and women, to participate in the commenting process.

Upon the conclusion of this public comment process, the new drop-ins could be set for auction.  If no one submits a minimum bid in the auction, the drop-in could be offered again in a subsequent auction, and if there is still no bidder it could be deleted from the table.  In this way, the results of each Allotments Search would be sunsetted.

Using this procedure, the Commission’s faithfulness to the local service goals of Section 307(b) of the Communications Act would be assured systematically rather than accidentally.


If the Commission performs this kind of comprehensive review periodically (e.g., whenever major advances in receiver technology justify relaxation of interference protections), it could put an end to the unreliable system of individual rulemaking petitions as a substitute for systematic spectrum administration.  Allotment petitions for rulemaking are based upon the willingness of a particular person to apply, at the time of the petition, for a construction permit in a particular community.  However, the petitioner is not required to actually apply for the construction permit.  Not surprisingly, many petitioners never apply for permits, since the petitioning process is tedious and often lengthy; see 47 C.F.R. §§1.401 et seq. and particularly 47 C.F.R. §1.420.  The petitioner may have moved or passed away by the time the allotment is placed in the FM Table and the permit is offered for auction.  In practice, many times more applicants actually (and energetically) seek permits for allotments they did not earlier petition for than the number of applicants that filed petitions.


Furthermore, the petition for rulemaking process often precludes the creation of much-needed service hundreds of miles away from the petitioned-for community.  An allotment dropped into Community A will often preclude an allotment in distant Community B, even though Community B may have a much greater need for a new allotment.  If, at the moment a petitioner happens to seek an allotment for distant Community A, nobody in Community B happened to be willing to volunteer to go through the rulemaking process, Community B will be out of luck.  Thus, although the FM Table should optimize FM service to the people of the nation as a whole, the FM Table actually reflects only the fruits of the volunteerism of the occasional random entrepreneur (or even gadfly) who is willing to file a rulemaking petition even though she will have no advantage over competitors in an auction.

One unavoidable consequence of the petition for rulemaking process is that new allotments are likely to provide for service to tiny exurban “communities” – perhaps a crossroads on a map -- whose specific needs the petitioner does not intend to serve at all.  In theory, such an allotment furthers the local service objectives of Section 307(b) of the Communications Act.  In practice, such a station will broadcast no programming responsive to needs unique to the tiny community.  Instead, the station may operate from an engineering closet in a central office in the commercial center of the market.  The station may have no specific staff dedicated to it at all.  The station will not be required to serve or even ascertain the needs of the community of license.  Indeed, it will be quite all right if the station goes through an entire eight-year license term and does not once put an actual resident of the community of license on the air.  See Deregulation of Radio (Report and Order), 84 FCC2d 968, 993-99, recon. granted in part, 87 FCC2d 797 (1981), aff’d in pertinent part sub nom. Office of Communication of the United Church of Christ v. FCC, 707 F.2d 1413 (D.C. Cir. 1983) (repealing requirement that stations broadcast local programming).  Residents of the town may not even be aware that their community has its own radio station.

This system ensures that the pool of drop-ins bears only the most inexact, almost random relationship to the changing communications needs of the nation’s communities.  Americans would never use this method to allocate our national, state and local parks, our post offices, our public schools, our roads, our airports, our public health facilities, our weather stations, our farm service agencies and our police and fire stations.  Private enterprise doesn’t operate that way either:  McDonald’s, Wal-Mart and Radio Shack use economists and demographers, not randomly-filed petitions, to decide where to put new stores.


The petition for rulemaking process is a relic of the time, in the early 1950s, when the Commission lacked the computing power to survey the entire nation periodically and evaluate the communications needs of each community.  It has performed such a survey only once in the past generation -- in connection with Docket 80-90 in 1980.  See Docket 80-90 Report and Order, 94 FCC2d at 159 n. 10.  The Docket 80-90 survey was expensive and difficult in light of the Commission’s cybernetic capacity at the time.  A comparable national FM Allotments Search could now be designed in a few days.  Once the algorithm is written, the actual computations would require a few milliseconds.


Finally, we note that these periodic channel searches would advance minority ownership in two ways.  First, it would eliminate the time and resource burdens of the rulemaking process, enabling entrepreneurs with limited access to capital to apply directly for facilities in communities needing and able to support them.  Second, it would enhance the likelihood that new facilities would be available in communities needing new service to accommodate in-migration of racial and language minorities.

5.
Harmonize Regional Interference Protection Standards
Presently, the FM Table allows Class B and Class B1 stations in certain regions of the nation, and comparable Class C2 and Class C3 stations in other regions.  The power and HAAT criteria for Class B and Class C2 are similar, and the power and HAAT criteria for Class B1 and Class C3 stations are similar.  However, the interference protection distances differ, based solely on which region of the country in which the station is located.  See, inter alia, 47 C.F.R. §73.205 (zones); 47 C.F.R. §73.207(b) (minimum distance separation between stations); 47 C.F.R. §73.210 (station classes), and §73.211 (power and antenna height requirements).

The regional zones distinguishing the Class B and B1 allotments from Class C2 and C3 allotments are a very inexact proxy for interference patterns typically, but not universally found in the respective regions.  The Commission’s computing power is now more than adequate to permit it to dispense with zones and calculate actual interference likely to exist between pairs of stations.

If it is technically feasible to harmonize regional interference patterns, the broadcasters in the highly urbanized states and large cities that contain the vast majority of minority-owned stations would be the principal beneficiaries.

Initially, the Commission might conduct a study that would determine, for cost-benefit analysis, the extent to which service to the public could be upgraded by dispensing with zones, and whether dispensing with zones could reduce interference protections for certain types of licensees in a manner that could be substantial enough to be unjust.

6.
Repeal The Third-Adjacent FM Contour Rules
Recently, in connection with its review of LPFM interference, the Commission published a study (the “Mitre Study”) on third adjacent channel interference. The Mitre Study discovered what virtually every broadcast engineer not under contract to large incumbent licensees already realizes:  third adjacent channel interference criteria have long outlived their usefulness in light of the dramatic improvements in receiver technology over the past generation.  See FCC, Report to the Congress on the Low Power FM Interference Testing Program, Pub. L. No. 106-553 (February 19, 2004).  Since the Mitre Study apparently was not intended to address interference between two full power stations, it appears that the Commission should conduct a comprehensive full power interference protection study aimed at answering, definitively, the profoundly critical question of whether or not third adjacent protection is still necessary.  Such a study should address technical issues raised by industry groups that have commented on the Mitre Study.

The third adjacent protection criteria are two generations old.  At the time, FM receivers typically used analog transistors producing a fuzzy sound and requiring careful positioning of the receiving antenna to receive a distant signal.  Today, FM receiver technology is so advanced that few FM radios even have external “rabbit ear” antennas anymore.  FM receivers in automobiles easily and seamlessly switch to a closer station while the automobile is moving between coverage areas.  A station on 105.9 mHz simply has no material influence on the reception of a station on 105.3 mHz.  Indeed, third adjacent (and even second and first adjacent) distance separation waivers for grandfathered allotments have long been permitted under 47 C.F.R. §73.215, with no apparent degradation of service to the public.

Elimination of third adjacent protection, if technically feasible, would allow the Commission to authorize a plethora of new stations (perhaps including MPFM stations, as described above), and it would allow the upgrading of scores of existing stations.  The potential to build new stations would enable those historically excluded from broadcasting (particularly minorities) to enter the industry, and it would allow the upgrading of scores of existing stations (particularly the Class A to Class C3 upgrades most in need by the disproportionately minority-owned Class A licensees).

Some incumbent licensees will surely oppose the elimination of third adjacent protection, recognizing (correctly) that this step would surely result in the creation of a large number of new competitors.  Nonetheless, the Commission’s focus should be on protecting the public interest, not protecting incumbents from competition.  In a rulemaking proceeding, incumbent broadcasters should have the opportunity to make their case, and advocates of wider service to the public should have the opportunity to offer a rebuttal.

7.
Relax The Community Of License And Transmitter Site Rules

The community of license and transmitter site rules are two generations old.  These rules were amply justified when they were developed.  However, in the current radio regulatory environment, they are an archaic impediment to the realization of the very purpose for which they were created – more diverse local service to the maximum number of communities.


An exurban station competes for advertising with much more powerful, centrally located facilities.  Because minorities had a 50-year late start in entering broadcast ownership, minority owned FM stations were 37% less likely in 2003 than non-minority owned stations to be licensed to the dominant community in the market.  MMTC, “Minority and Non-minority Commercial Radio Owners’ Holdings in the Top 50 Markets” (2003).  Typically, the owners of these facilities attempt to serve central-city listeners – also frequently minorities – but they do so at a profound disadvantage relative to other broadcasters operating with central-city allotments.


The relocation of these stations closer to their audiences would profoundly increase the stations’ asset values and provide more expansive service to radio consumers most in need of diverse service.  While relocation is often precluded by interference considerations, relocation is sometimes precluded only by the community of license rule.  There are two solutions to this dilemma:

First, the Commission could extend its noncommercial FM community of license rule to commercial FM broadcasting.  Commercial FM stations must cover 80% of the land or population of their community of license with their 70 dbu signals.  47 C.F.R. §73.315(a).  On the other hand, noncommercial FM stations must cover only 50% of the land or population of their community of license with just their 60 dbu signals.  47 C.F.R. §73.515.  On its face, the 70 dbu commercial FM signal requirement is irrational – no one but a communications consulting engineer can hear the difference between a signal received at the 70 dbu contour and the same signal received at the 60 dbu contour.  The 80% coverage requirement is, at best, arbitrary, since the 50% coverage requirement applicable to noncommercial radio has certainly not led to a proliferation of noncommercial stations behaving nonresponsively to their communities of license.

Second the Commission could adopt a construction of Section 307(b) that provides for maximum service to markets – rather than named towns or crossroads on maps.  Such a construction would not offend the statute, which only speaks to the distribution of service “among the several states and communities.”  The Commission could rationally declare that in the real-world context of radio broadcasting, a “community” is a market.  Such a construction would be faithful to every aspect of the operation of radio stations – programming, sales, staff recruitment, EEO outreach, audience ratings and management.  To implement this construction of Section 307(b), a station primarily serving an Arbitron market (or county-defined unrated market) could be authorized to designate its community of license as any municipality in the market.  The station could then relocate its transmitter in such a way that it provides the requisite degree of signal coverage to that community.  Alternatively, the Commission could allow designation of the market itself as the “community” and relax the community of license signal coverage rule (the 80%/70 dbu rule referred to above) to account for smaller stations’ inherent inability to cover the entire market.

The results of these rule changes would be that more stations migrate toward the people they actually service – increasing consumer choices and competition in most radio markets and profoundly increasing the asset value of the suburban and exurban stations typically owned by minorities and other new entrants.

Finally, these rule changes would provide an additional dividend, much desired by the framers of Section 307(b):  more urban move-ins would free up spectrum in rural areas, which could then be backfilled with new allotments for service to isolated communities not located in radio markets.  These new allotments, which could be “MPFM” stations (see pp. 9-10 above), would be designed to ensure that the ultimate licensee’s success will be entirely dependent upon its service to the rural community of license, rather than (as with a Class C facility) dependent upon the gathering of a few ratings crumbs from distant larger markets.

8.
Authorize Interference Agreements 

Presently, the Commission does not allow a licensee to negotiate an “interference agreement” with another licensee.  The premise for this policy is that an interference agreement might cause those living in between two stations to lose service -- based not on a Commission determination of their needs, but rather on the private economic choices of two licensees.

This policy is understandable, but it is logically unsound for three reasons.

First, the party agreeing to a reduction in contour coverage will seldom agree to contours so constrained as to diminish a station owner’s ability to serve the community of license and nearby.  Were that to occur, the Commission could intervene at the time the interference agreement is proposed.

Second, under the interference agreement, the party agreeing to the reduction in coverage will receive compensation that would have enabled her to improve the station in other ways useful to subsequent owners, e.g., enhancing program quality, upgrading the transmitter and audio chain, constructing translators, or implementing subcarrier services.

Third, the rules currently provide for an expensive end-around the ban on interference agreements:  a licensee can simply purchase a distant station and move it farther away from her initial station, thereby allowing the initial station to increase its power or move closer to its audience.  The existence of this expensive end-around – available mostly to economically well-off broadcasters – undercuts the viability of a policy against interference agreements.

A plan by two station owners to allow both stations to better serve their respective audiences is no more disagreeable than a plan by one owner to do so.  It follows that the prohibition on interference agreements is predicated, in part, on distrust of private marketplace transactions as a means of allowing two firms each to maximize their utility and their customers’ utility.

Authorization of interference agreements would tend to benefit minority broadcasters in much the same manner that relaxation of the community of license and transmitter site rules would benefit minorities:  it would allow more exurban facilities to move closer to urban, central city audiences.

Interference agreements might be particularly appropriate if they are negotiated between two small broadcasters of approximately equal bargaining strength, as a means of enabling both of them to compete more effectively.  Such agreements might also be especially attractive where one of the broadcasters is not already using the full interference protection permitted by the rules.  If the Commission is not prepared at this time to authorize interference agreements across the board, it might consider, initially, authorizing their use where the two broadcasters are small or where one of them is not fully utilizing its interference protection.

9.
Require Same-Day Updates Of Entitlements To Bidding Credits
The NextWave scandal highlights how auction gamesmanship could undermine the Commission’s moral authority and congressional authorization to conduct auctions.  To this day, advocates of restoration of the tax certificate policy still face the expectation that even the appearance of fraud and gamesmanship be avoided at all costs.  Unfortunately, a loophole in the broadcast auction rules threatens to undermine the integrity of these much-awaited opportunities for new entrants.

Under the rules governing broadcast auctions, an applicant changing its ownership structure in a way that disentitles the applicant to previously-claimed bidding credits need not report that ownership structure change for thirty days.  See 47 C.F.R. §1.65.  Because an auction may consume less than 30 days, the 30-day rule is an invitation for gamesmanship and fraud.  A clever bidder, knowing that it is going to have to restructure itself in order to finance its bidding, will deliberately file Form 175 before effectuating that restructuring, claim bidding credits, then effectuate the restructuring immediately before the auction commences.  By indulging in this gamesmanship, a bidder can hold out to the world that it is empowered with bidding credits when, actually, it has removed the attributes that entitled it to the bidding credits.

This loophole reflects a sub silentio abandonment of the Commission’s decades-old policy requiring comparative downgrades in new construction permit proceedings.  The loophole would remove many of the comparative advantages flowing from bidding credits held by legitimate small businesses, including those owned by minorities and women.  In particular, an entrepreneur legitimately claiming bidding credits will avoid bidding for its most desired allotments if such bidding would place it in competition with a gamesmanship artist that the entrepreneur erroneously believes will be paying for its prize with bidding credits.  After the legitimate entrepreneur abstains from such competition, the gamesmanship artist will win the more desirable permit, quietly acknowledge after the auction that it is no longer entitled to bidding credits, and pay a premium to secure its prize.  But it will have the prize, while the legitimate entrepreneur had to settle for another allotment it values less.  Further, the gamesmanship artist will have won its prize in an auction with fewer bidders and, therefore, at a reduced price even after the premium is paid.  In this way, the auction procedures undercut the value of bidding credits and reward the gamesmanship artist for its cleverness in timing its “restructuring” so that it occurs no more than 30 days before the auction concludes.

The cure for this kind of gamesmanship is very easy:  the Commission should require bidders to report on changes to entitlements to bidding credits each day of the auction.  This procedure is hardly burdensome, since the web-based auction process already is designed to report the previous day’s bidding at the start of each day.

Any reduction of the potential for auction fraud and gamesmanship would tend to benefit genuine small businesses, including established minority broadcasters and others whose credentials are genuine.  Further, the FCC’s reputation for ensuring clean auctions would increase the likelihood that minority bidding credits or a restoration of part of the Tax Certificate Policy could survive congressional and judicial scrutiny.

FM Auction #37 is the long-awaited proceeding under which 290 new commercial FM allotments will be made available all at once – the largest single opportunity to acquire new FM construction permits since Docket 80-90 a generation ago.  Therefore, the Commission should provide immediately for same-day bidding credit entitlement reporting in FM Auction #37.
Implementation Of FM Spectrum Management Reforms

· Race-Neutrality And Race-Consciousness

Since this White Paper focuses on race-neutral procedures, it does not address the question of whether race-conscious programs, such as auction bidding credits for minorities, would serve the public interest.  It seems plausible that race- and gender-conscious programs will inevitably be necessary if the Commission is ever to succeed in ensuring that minority and female entrepreneurs have the same opportunities as others to utilize their talents, and express their viewpoints, in the operation of broadcast facilities.

When the Commission eliminated minority bidding credits, it promised to conduct research that could establish whether the restoration of these credits could be justified to remedy the present effects of past discrimination or to promote diversity.  See Section 257 Inquiry, 11 FCC Rcd 6280, 6305 ¶34 (1996) (seeking a “broad and comprehensive record from which to determine whether the experiences of women and particular minority groups in entering and participating in the telecommunications market warrant adopting more specific gender or race-based incentives...”); Wireless Report and Order, 12 FCC Rcd 10785, 10878 ¶192 (1997) (declining to consider adopting race or gender conscious auction provisions, but noting that Commission has “initiative a comprehensive rule making proceeding to gather evidence regarding market barriers to entry faced by small businesses as well as minority- and women-owned firms [citing the Section 257 Inquiry].  If a sufficient record is adduced that will support race- and gender-based provisions that will satisfy judicial scrutiny, we will consider race- and gender-based provisions for future auctions”); Paging Systems Second Report, 12 FCC Rcd 2732, 2809 ¶173 (1997) (to the same effect).

In December, 2000, the Commission released five historical and statistical studies on minority ownership in broadcasting (the “Section 257 Studies”).  The following year, the Commission promised to review these studies.  See Review of the Commission’s Rules Governing Television Broadcasting (Reconsideration), 16 FCC Rcd 1067, 1078 ¶33 (2001) (fn. omitted), reversed in part on other grounds sub nom. Sinclair Broadcast Group, Inc. v. FCC, 284 F.3d 148 (D.C. Cir. 2002), rehearing denied (August 12, 2002) (“[w]hile we are concerned about minority ownership, we believe...initiatives to enhance minority ownership should await the evaluation of [the Section 257 Studies] sponsored by the Commission.”)
In Grutter v. Bollinger, 123 S.Ct. 2325, 2337 (2003) (“Grutter”), the Supreme Court held that “student body diversity is a compelling state interest that can justify the use of race in university admissions.”  Grutter has profound and promising implications for broadcast regulation, since the purpose of diversity in higher education is closely analogous to diversity in broadcasting.  Justice O’Connor’s opinion in Grutter cited with approval Justice Powell’s invocation, in Bakke, of  “our cases recognizing a constitutional dimension, grounded in the First Amendment, of educational autonomy[.]”  Id. at 2339.  Her opinion also cites with approval Justice Powell’s conclusion in Bakke that by claiming “the right to select those students who will contribute the most to the ‘robust exchange of ideas,’” a university “seeks to achieve a goal that is of paramount importance in the fulfillment of its mission.”  Id., citing Regents of U. of California v. Bakke, 438 U.S. 265, 313 (1978) (quoting Keyishan v. Board of Regents of Univ. of State of N.Y., 385 U.S. 589, 603 (1967)).  Further, Justice O’Connor ‘s opinion pointed to the importance of “diminishing the force of...stereotypes” as “both a crucial part of the Law School’s mission, and one that it cannot accomplish with only token numbers of minority students.”  Grutter, 123 S.Ct. at 2341.

Radio is a principal tool for the “robust exchange of ideas” and “diminishing the force of...stereotypes.” Metro Broadcasting, Inc. v. FCC, 497 U.S. 547, 556 (1990).  As the Commission has held, new minority ownership initiatives “ further the core Commission goal of maximizing the diversity of points of view available to the public over the mass media, and to provide incentives for increased economic opportunity.”  Minority and Female Ownership of Mass Media Facilities (NPRM), 10 FCC Rcd 27887 ¶1 (1995) (fn. omitted)).  This goal appears fully congruent with the goals articulated in Grutter.

Review of the Section 257 Studies, “along with other studies conducted in the field” would allow the Commission “to determine whether a compelling interest exists” to support race-conscious remedies.  Section 257 Staff Report (December 12, 2000), p. 4.  That review is especially timely now, in light of Grutter.  The Subcommittee would regard it as highly desirable if the Commission, the Advisory Committee or one or more of its subcommittees would undertake to review the Section 257 Studies.
· International Coordination

If the Commission accepts the Subcommittee’s recommendation to issue a notice of proposed rulemaking on FM spectrum management, the Commission should concurrently initiate consultations with other ITU Region II member nations whose territory lies within 250 miles of the U.S. border, and encourage them to cooperate in the United States’ consideration of modernized allotment paradigms such as those discussed here.

· Engineering Assistance To Advance Minority Ownership

The initiatives discussed above would give rise to a substantial -- and desirable -- wave of new upgrade applications.  These initiatives would in all likelihood disproportionately benefit minority broadcasters, including new entrants.  However, minority broadcasters and entrepreneurs often lack readily available capital to react quickly to new engineering opportunities.

Consequently, it would be desirable for the Commission to detail an experienced engineer to OCBO to work with small and minority broadcasters.  Further, it would be desirable if industry groups or foundations would underwrite the employment of pro bono “public interest engineers,” analogous to the public interest attorneys who have profoundly improved the prospects for diversification of the electronic mass media.
*  *  *  *  *
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