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I. Introduction

1. We have before us a petition for reconsideration filed by PVT Networks, Inc. (PVTN) on October 27, 2000.
  PVTN seeks reconsideration of the Farm Attribution Order released by the Public Safety and Private Wireless Division (Division) on September 27, 2000.
  The Division determined that PVTN was not qualified as a “very small business” for purposes of Auction No. 30, the auction of licenses for fixed point-to-point microwave services in the 38.6 to 40.0 GHz band (39 GHz band).
  For the reasons set forth below, we conclude, based upon the additional information PVTN provides in its Petition, that Mr. Mayberry is not an affiliate of PVTN.  Therefore, we grant PVTN’s Petition and conclude that PVTN is qualified as a “very small business” for purposes of Auction No. 30 and may receive a thirty-five percent bidding credit.

II. background

A. Auction No. 30

2. On November 23, 1999, the Commission issued a public notice announcing the start of Auction No. 30 on April 11, 2000.  According to the public notice, short-form applications, FCC Form 175s, were required to be filed by March 13, 2000, at which time applicants were required to indicate whether they were filing as a “designated entity”(DE).
  Under certain circumstances, a DE may be eligible to receive bidding credits.

3. On January 21, 2000, the Commission issued a public notice announcing the procedures and minimum opening bids for Auction No. 30.
  Among those procedures were the eligibility criteria for bidding credits, which were available to “small businesses” and “very small businesses.”
  According to the public notice, a “very small business,” an entity with average gross revenues of not more than $15,000,000 for the preceding three years, would receive a thirty-five percent discount on its winning bid, while a “small business,” an entity with average gross revenues of not more than $40,000,000 for the preceding three years, would receive a twenty-five percent discount.
  

4. On March 13, 2000, PVTN filed its FCC Form 175 and indicated that it was filing as a “very small business.”
  Specifically, it stated that PVTN’s average gross revenues for the preceding three years was $7,457,696, while that of its parent, Peñasco Valley Telephone Cooperative (PVT), was $7,367,018, for combined average gross revenues of PVTN, its affiliates, and their attributable interests of $14,824,714.  Although PVTN disclosed the revenues of Mayberry Farm, owned by Robert Mayberry, a director and Secretary-Treasurer of PVT and PVTN, PVTN did not include the revenues of Mayberry Farm, a personal farm incorporated under the name Mayberry, Inc., in its calculation of the combined average gross revenues of PVTN.  PVTN did not include those revenues on the basis that Mayberry Farm provides personal income to Mr. Mayberry and has no business relationship to PVTN; and therefore, according to PVTN, Mayberry Farm should not be treated as an affiliate of PVTN.
  In the event the Commission concluded that Mayberry Farm was an affiliate of PVTN, PVTN requested a “limited waiver of Rule Section 101.1209(e) to the extent that it would permit the applicant to exclude the gross revenues of Mayberry Farm and retain very small business status for purposes of Auction No. 30.”
  In support of its waiver request, PVTN stated that although Mr. Mayberry is a director of both PVT and PVTN, neither Mr. Mayberry nor any member of his family owns or invests in PVT or PVTN.
 Moreover, PVTN states, Mr. Mayberry’s participation in the affairs of PVTN and PVT is in the nature of community service.
  Mayberry Farm’s average gross revenues for the preceding three years were $719,106.

5. On May 8, 2000, Auction No. 30 closed.
  PVTN was the high bidder for ten licenses in two Basic Trading Areas in southeastern New Mexico and west Texas.
  PVTN’s gross bid for these licenses was $87,600.
  PVTN calculated that its bid, less the thirty-five percent bidding credit for very small businesses, was $56,940.

6. On May 23, 2000, PVTN submitted its long-form application, FCC Form 601.  In this application, PVTN stated that it:

believes that the personal farm business of Robert Mayberry is not an affiliate of the Applicant.  The information provided . . . regarding Mayberry farm has been included below and in Applicant’s short-form application out of an abundance of caution. . . . Mayberry, Inc. is a personal farm business which is owned by Robert Mayberry, who is Secretary-Treasurer and a Director of the Applicant.  Mr. Mayberry’s farm operation has no business relationship with the Applicant or any of the Applicant’s affiliates.
  

PVTN attached a waiver request to FCC Form 601 requesting that the Commission grant a limited waiver of Section 101.1209(e) of the Commission’s Rules to the extent that it would permit PVTN to exclude the gross revenues of Mayberry Farm and retain its very small business status for the purposes of Auction No. 30.

B. Farm Attribution Order and Petition for Reconsideration

7. On September 27, 2000, the Division released the Farm Attribution Order in which we determined that Mayberry Farm was an affiliate of PVTN and denied PVTN’s waiver request.  We stated: 

We believe that the facts clearly establish that, as a board member and officer of both the applicant, PVT[N], and the applicant’s real party in interest, PVT[ ], Mayberry is an affiliate of the applicant.  Further, we believe that Mayberry’s ownership of the farm is sufficient to establish the indicia of control necessary to demonstrate Mayberry’s attributable interest in Mayberry Farm and consequently, Mayberry Farm’s affiliation with the applicant, PVT[ ].  Accordingly, we believe that the income of Mayberry Farm should be included in PVT[N]’s gross revenues under Section 101.1209(e) of the Commission’s Rules.

We further stated that “[u]nder the Commission’s Rules, the indicia of control may be inferred by virtue of one’s stock ownership or position as a manager, officer, or key employee.  Mayberry also holds a ‘subscriber’ ownership interest in PVT[ ], which may also be [a] sufficient basis to establish affiliation.”
 

8. In denying PVTN’s waiver request we stated “[a]lthough our decision to deny PVT[N]’s request means that it will not be able to use a thirty-five percent bidding credit to lower the cost of its winning bid, it does not foreclose PVT[N]’s opportunity to use a twenty-five percent bidding credit as a small business.”
  We therefore concluded that PVTN had not shown how the purpose of Sections 1.2110(b) and 101.1209(e) of the Commission’s Rules, which is intended to promote small business participation in spectrum auctions, would be frustrated.
  We further found that PVTN did not present any unique or unusual circumstances that would justify a waiver.

9. As a consequence of the Farm Attribution Order, PVTN qualified as a “small business” for purposes of Auction No. 30.  Instead of paying $56,940 for the licenses it won, presuming it was a “very small business,” PVTN was required to pay $65,700, an increase of $8,760.

10. On October 27, 2000, PVTN filed its Petition.  PVTN maintains that Mayberry Farm is not an affiliate of PVTN and further argues that if Mayberry Farm is found to be an affiliate of PVTN, then the Division should grant a waiver based on public interest considerations.
 PVTN states that to determine that Mayberry Farm is an affiliate of PVTN, the Division “appears to have found that Mr. Mayberry exercises de facto control over PVTN.”
  PVTN argues, however, that Mr. Mayberry does not exercise de facto control over PVTN and states that “[w]hile holding certain officer or director positions with a company can be a circumstance to consider in evaluating de facto control, having officer/director status by itself has not justified a finding of control.”
  In this instance, PVTN maintains, Mr. Mayberry’s involvement is insignificant.
  PVTN insists that Mr. John C. Metts, the Chief Executive Officer/General Manager of PVTN actually controls PVTN.
 

11. PVTN argues in the alternative that we should waive Sections 1.2110(b) and 101.1209(e) of the Commission’s Rules because the main purpose “underlying the affiliation rules is to prevent larger commercial firms from spinning off a ‘front’ company to compete against legitimate small businesses.”
 According to PVTN, “it is clear that neither PVTN nor its parent company, a not-for-profit rural telephone cooperative, is a large commercial firm.”

III. discussion

12. Under Section 101.1209(b)(1)(ii) of the Commission’s Rules, an entity may qualify as a “very small business” if the entity together with “its affiliates and persons or entities that hold attributable interests in such entity and their affiliates, has average gross revenues that are not more than $15 million for the preceding three years.”
  According to Section 101.1209(e) of the Commission’s Rules: 

An individual or entity is an affiliate of an applicant or of a person holding an attributable interest in an applicant (both referred to herein as ‘the applicant’) if such individual or entity: (i) [d]irectly or indirectly controls or has the power to control the applicant, or (ii) [i]s directly or indirectly controlled by the applicant, or (iii) [i]s directly or indirectly controlled by a third party or parties that also controls or has the power to control the applicant; or  (iv) [h]as an ‘identity of interest’ with the applicant.

In this case, the pertinent question is whether Mr. Mayberry controls PVT and PVTN.  “Control” includes both de jure and de facto control.
  Typically, de jure control is evidenced by ownership of 50.1 percent of an entity’s voting stock.
  De facto control is determined on a case-by-case basis.
  Because de facto control is determined on a case-by-case basis, we consider the six factors enumerated in Intermountain Microwave
 to determine whether Mr. Mayberry has de facto control over PVTN.  The six Intermountain Microwave factors are:  (1) Who controls daily operations?; (2) Who is in charge of employment, supervision, and dismissal of personnel?; (3) Does the licensee have unfettered use of all facilities and equipment?; (4) Who is in charge of payment of financing obligations, including expenses arising out of operating?; (5) Who receives monies and profits from the operation of the facilities?; and (6) Who determines and carries out the policy decisions, including preparing and filing applications with the Commission?
  An applicant’s “representations as to its intention and related contractual provision are relevant, but the weight to be ascribed to these representations must be evaluated in light of the entire record.”

13. 
In this case, based upon the additional information PVTN provides in its reconsideration petition, we conclude that Mr. Mayberry, as an individual, does not exercise de facto control over PVTN.  Initially, we note that under the attribution rules that apply to PVTN’s application, Mr. Mayberry’s status as an officer and director by themselves do not necessarily mean that Mr. Mayberry has de facto control over PVTN for purposes of Auction No. 30.  In this regard, we note that in DCR PCS,
 the Wireless Telecommunications Bureau (Bureau) determined that an officer, director, and member of DCR PCS’ control group did not control DCR PCS because he was unable to override the authority of the other two members of the control group.
  Also in DCR PCS, the Bureau found that Westinghouse, a shareholder, which was one of four members of the auction committee and which had power to veto a change of control of DCR PCS, did not possess de facto control over DCR PCS, and therefore, was not an affiliate.
  The affiliation rules used in DCR PCS are substantively the same as the affiliation rules applied in Auction No. 30.
  Accordingly, we conclude that for purposes of Auction No. 30, Mr. Mayberry’s status as an officer and director alone does not indicate Mr. Mayberry controls PVTN.

14. 
Using the Intermountain Microwave factors, we conclude that Mr. Mayberry as an individual does not control PVTN.  Mr. Mayberry is not directly involved in PVTN’s day-to-day operations.  Mr. Mayberry only devotes a few hours a month to PVT business.
  He does not have an office at PVTN, and his participation is limited to attending meetings of the board of directors.
  Mr. Metts is responsible for supervising, hiring, and firing employees.
  There is no evidence in the record that Mr. Mayberry has any special access to PVTN’s facilities and equipment.  Mr. Mayberry’s role concerning financing obligations appears to be limited to his role as one of nine directors of PVTN.  The receipt of monies and profits factor supports the conclusion that Mr. Mayberry does not control PVTN because he does not receive any compensation for his services.
  Finally, while Mr. Mayberry has a role in determining and carrying out policy decisions as a director of PVTN, he is only one of nine directors.
 Mr. Metts represents that he does not seek separate approval from Mr. Mayberry in setting PVTN’s policies.
  We find, therefore, that Mr. Mayberry’s role is similar to the director in DCR PCS who did not have de facto control because he could not override the authority of the other two members of the control group.
  In analyzing all of the Intermountain Microwave factors, we conclude that Mr. Mayberry does not exercise de facto control over PVT and PVTN.

15. 
Given that Mr. Mayberry does not exercise de facto control over PVTN, he is not considered an affiliate of PVT and PVTN, and the gross revenues of the Mayberry Farm should be excluded in calculating the combined average gross revenue of PVTN.  We will therefore dismiss as moot PVTN’s alternative request for waiver.  Since PVTN’s combined average gross revenue excluding the revenues of Mayberry Farm is under $15,000,000, it qualifies as a very small business for purposes of Auction No. 30. 
 

IV. conclusion

16. After reviewing the record in this proceeding and applying the Intermountain Microwave analysis, we find that Mr. Mayberry does not have de facto control over PVTN, and therefore, is not an affiliate of PVTN.  Because Mr. Mayberry is not an affiliate of PVTN, Mayberry Farm is not an affiliate of PVTN.  Hence, we agree with PVTN that it qualifies as a “very small business” for purposes of Auction No. 30.  We therefore find that it is unnecessary to reconsider PVTN’S request to waive Sections 1.2110(b) and 101.1209(e) of the Commission’s Rules.

V. Ordering clauses

17. ACCORDINGLY, IT IS ORDERED that pursuant to Section 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 405, and Section 1.106 of the Commission’s Rules, 47 C.F.R. § 1.106, IT IS ORDERED that the Petition for Reconsideration filed on October 27, 2000 by PVT Networks, Inc., IS GRANTED, to the extent that PVT Networks, Inc. qualifies as a “very small business” for purposes of Auction No. 30.

18. IT IS FURTHER ORDERED that pursuant to Section 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 405, and 1.925 and 1.106 of the Commission’s Rules, 47 C.F.R. 1.106, IT IS ORDERED that the request for a wavier of Sections 1.2110(b) and 101.1209(e) of the Commission’s Rules, 47 C.F.R. §§ 1.2110(b) and 101.1209(e) filed on October 27, 2000 by PVT Networks, Inc. IS DISMISSED AS MOOT. 

19. IT IS FURTHER ORDERED that PVT Networks, Inc. is entitled to be reimbursed $8,760.

20. This action is taken under delegated authority pursuant to Section 0.131 and 0.331 of the Commission’s Rules, 47 C.F.R. §§ 0,131, 0.331.

FEDERAL COMMUNICATIONS COMMISSION

D’wana R. Terry

Chief, Public Safety and Private Wireless Division

Wireless Telecommunications Bureau
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