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)
)
)
)
)
	File Nos. 9405451, 9408036, 9505287,

9505288, 9505289, 9505292, 9505294,

9505308, 9505312, 9510291, 9510296,

9600074, 9510293, 9510300, 9600057,

9600058, 9600059, 9600060, 9600061,
9600062, 9600063, 9600065, 9600068,

9600069, 9600071, 9600072, 9600075


MEMORANDUM OPINION AND ORDER

   Adopted: August 25, 2000
Released: September 8, 2000

By the Commission:

1. The Commission has before it an Application for Review filed by DCT Transmission, LLC (DCT) on May 15, 2000.  DCT requests reconsideration of an April 13, 2000, Order on Reconsideration by the Public Safety and Private Wireless Division (Division) of the Wireless Telecommunications Bureau.  The Division denied DCT’s December 22, 1999, petition for reconsideration of a November 23, 1999, Public Notice dismissal of the above-captioned twenty-seven applications
 for authorization to provide service in the 38.6 to 40.0 GHz (39 GHz) band. 

2. We have analyzed the Application for Review and find that the Commission staff properly decided the matters raised.  The Commission has established and affirmed a processing policy concerning 39 GHz channels that includes the dismissal of (a) applications that failed to meet the thirty-day public notice requirement as of November 13, 1995; (b) all new applications, major modification applications and amendments filed on or after November 13, 1995; and (c) applications whose mutual exclusivity was not resolved by December 15, 1995 and amendments resolving mutual exclusivity that were filed on or after December 15, 1995.
  In addition, the Commission’s Rules provide for the dismissal of mutually exclusive applications and late-filed competing applications.
 
3. The above-referenced applications were dismissed because they violated the 39 GHz processing policy.  Specifically, twelve applications were mutually exclusive with other applications and the mutual exclusivities were not resolved by December 15, 1995.  Additionally, amendments resolving mutual exclusive situations were filed on or after December 15, 1995.
  Finally, fifteen applications failed to meet the thirty-day public notice requirement as of November 13, 1995.
  Therefore, we uphold the Division’s decision for the reason’s stated therein.  There is no reason to disturb it. 
4. DCT argues that Section 1.934 of our Rules does not empower the Division to dismiss their applications.
  We note that the Division did not dismiss the application pursuant to Section 1.934 of our Rules.  In this instance, the dismissal of DCT’s applications resulted from our decision in the July 29, 1999 MO&O to dismiss pending mutually exclusive applications.

5. DCT also argues that the Division’s decision is unlawful because the decisions reached in the Commission’s 39 GHz rulemaking proceeding are currently under review in Bachow Comm. et. al v. FCC, No. 99-1345 (D.C. Cir. 1999).
  DCT believes that the rule making actions which serve as the basis for the Division’s decision will be overturned by the U.S. Court of Appeals for the D.C. Circuit.
  The possibility, however, of reversal on appeal is not a basis for reversing the Division’s decision.

6. In addition, DCT argues that the Commission’s decision not to accept engineering amendments during the last four years is an arbitrary and capricious violation of Section 309(j)(6)(E) of the Communications Act of 1934, as amended.
  Finally, DCT argues that applications that had not been on public notice for thirty days were still ripe and should be cut off as of the date they had been on public notice for thirty days.
  Both of these arguments, however, were addressed and resolved in the Report and Order and Second NPRM.
  Therefore, we need not address them again.

7. Accordingly, IT IS ORDERED that, pursuant to Sections 4(i), and 5(c)(5) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 155(c)(5), and Section 1.115(g) of the Commission's Rules, 47 C.F.R. § 1.115(g), the Application for Review filed by DCT Transmission, LLC on May 15, 2000 IS DENIED.
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� DCT is not appealing its Johnson City Application (FCC File No. 9509664).  See DCT Application for Review at 3 (filed May 15, 2000) (Application for Review).


� See Amendment of the Commission’s Rules Regarding the 37.0-38.6 GHz and 38.6-40.0 GHz Bands, Report and Order and Second Notice of Proposed Rulemaking, ET Docket No. 95-183, 12 FCC Rcd 18600, 18639-45 ¶¶ 83-97 (1997) (Report and Order and Second  NPRM); aff’d Amendment of the Commission’s Rules Regarding the 37.0-38.6 GHz and 38.6-40.0 GHz Bands, Memorandum Opinion and Order, 14 FCC Rcd 12428, 12440-51 ¶¶ 19-44 (1999) (July 29 MO&O).


� See 47 C.F.R. § 21.31 (b)(2)(i) (1995); 47 C.F.R. § 101.45(b)(2)(i) (disposition of mutually exclusive applications).  See also 47 C.F.R. § 1.934 (dismissal of defective applications).


� File Nos.  9405451, 9408036, 9505287, 9505288, 9505289, 9505292, 9505294, 9505308, 9505312, 9510291, 9510296, 9600074. 


� Files Nos.  9510293, 9510300, 9600057, 9600058, 9600059, 9600060, 9600061, 9600062, 9600063, 9600065, 9600068, 9600069, 9600071, 9600072, 9600075.


� See 47 C.F.R. § 1.934.


� July 29 MO&O, 14 FCC Rcd at 12441-45 ¶¶ 22-28.


� Application for Review at 6.


� Id.


� See 47 U.S.C. § 402(h) provides “[i]n the event that the court shall render a decision and enter an order reversing the order of the Commission, it shall remand the case to the Commission to carry out he judgment of the court and it shall be the duty of the Commission, in the absence the proceedings to review such judgment, to forthwith give effect thereto, and unless otherwise ordered by the court, to do so upon the basis of the proceedings already had and the record upon which said appeal was heard and determined.”


� Application for Review at 11-12.


� Id. at 13.


� Report and Order and Second NPRM, 12 FCC Rcd 18600.





2
2

