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STATEMENT OF COMMISSIONER HAROLD FURCHTGOTT-ROTH,

CONCURRING IN PART AND DISSENTING IN PART

Re:  Western Wireless Corporation Petition for Preemption of Statutes and Rules Regarding the Kansas State Universal Service Fund Pursuant to Section 253 of the Communications Act of 1934, File No. CWD 98-90.

As the Commission correctly recognizes, Western Wireless’s petition is moot.  The Kansas Corporation Commission has completely altered its regulatory scheme for determining and allocating universal service support to carriers in Kansas.  Western Wireless’s petition must therefore be dismissed as moot, and I concur in this aspect of the order.  

Why the Commission thinks it necessary to devote an additional five or six pages of this order to a discussion of why it would preempt the Kansas regulations if they were still in effect is beyond me.  The Commission vaguely asserts its advisory opinion is necessary “to provide guidance” on universal service issues, based on its wholly unsupported assertion that these issues “might well arise elsewhere.”  Tellingly, the Commission cannot point to a single state commission that has even suggested it would adopt requirements similar to the Kansas Commission’s.

I therefore dissent from those aspects of this order that purport to interpret section 253(d).  Although this agency – unlike Article III federal courts – may have the power to render advisory opinions in some circumstances, I think it exceedingly unwise for it to make such determinations in connection with section 253(d).  In my view, in making this statement, the Commission disregards basic principles of federal-state comity and insults the Kansas Commission, which has itself corrected whatever infirmity may have existed in its previous rules.

The 1996 Act contemplates that state commissions will play an important part in bringing competition to the local exchange markets, and it gives states freedom to fashion regulatory approaches that supplement the Act’s federal requirements.  See, e.g., 47 U.S.C. § 253(b).  This Commission may interfere with a state commission’s requirements only pursuant to section 253(d).  An examination of that provision is instructive.  It states that if the Commission “determines that a State or local government has permitted or imposed any statute, regulation, or legal requirement that violates [section 253(a) or (b)], the Commission shall preempt the enforcement of such statute, regulation, or legal requirement to the extent necessary to correct such violation or inconsistency.”  47 U.S.C. § 253(d) (emphasis added).  The provision is drafted in the present tense, and I therefore question whether we may legally make section 253(d) determinations on state commission rulings that do not exist.  Moreover, given that no regulation currently exists, a Commission ruling is most assuredly not “necessary to correct” the Kansas Commission’s approach to implementing the Act’s universal service provisions.

In any event, I believe that comity concerns alone are enough to prevent us from reaching out to strike down nonexistent state regulations, simply in order to dictate to states the “proper” way for them to conduct their business.  We must not forget that Congress charged both this Commission and the state commissions with implementing the 1996 Act, and we should keep our interference in the business of the states to a minimum.









