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Before the Commission:

1. The Commission has before it an Application for Review filed by Carl N. Davis (Davis) on January 18, 2000.
  Davis requests reconsideration of a December 17, 1999, Order
 by the Public Safety and Private Wireless Division (Division) of the Wireless Telecommunications Bureau denying Davis’ Emergency Request for Contingent Waiver and Reinstatement of Licenses filed January 15, 1997 (Waiver Request).
  For the reasons stated below, the Application for Review is dismissed.

2. In his Waiver Request, Davis raised arguments in support of his reinstatement request and waiver of the Commission’s down payment rules.  Specifically, Davis argued that “intervening events” prevented him from making the second down payment in a timely manner.
  Davis also argued that grant of the Waiver Request will expedite delivery of new service to the public.
  In the Waiver Request, Davis also stated that he had reached an agreement with WINCOM Corporation (WINCOM) whereby WINCOM would advance all amounts past due to allow Davis to cure the payment default upon receipt of notice that the subject licenses have been reinstated.
  Additionally, Davis argued that his Waiver Request is distinguishable from the waiver requests filed by several other winning bidders in the 218-219 MHz auction, which were denied in an October 7, 1995, Waiver Order.
  Finally, Davis argued that grant of the Waiver Request will not adversely affect financial and equipment markets.
  As noted above, the Division denied the request.

3. In his Application for Review, Davis requests that the Commission examine whether “the Commission’s current policies regarding 218-219 MHz Service should be revised to more accurately reflect the problems in the Service respecting the lack of technology for the Service and the unique problems with the auction process for the Service.”
  Section 1.115(c) of our Rules requires that the delegated authority must have received an opportunity to address the arguments raised in the Application for Review.
  Davis did not raise this argument with the Division.  Thus, the Application for Review must be dismissed.

4. Additionally, the issues Davis now raises were resolved in prior 218-19 MHz Service rulemakings.
  Consequently, this matter is effectively a petition for reconsideration of the rulemaking proceeding.  Section 1.429 of the Commission’s Rules states that petitions for reconsideration of Commission rulemaking proceedings must be filed within thirty days of the announcement of the Commission’s final action.
  In this case, the thirty days had long since passed when Davis filed his Application for Review.  Consequently, we conclude that the application for review is an untimely petition for reconsideration of the decisions made in the prior rulemaking proceedings.
 

5. Accordingly, IT IS ORDERED that, pursuant to Sections 4(i) and 5(c) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 155(c) and Section 1.115(c) of the Commission's Rules, 47 C.F.R. § 1.115(c), the Application for Review filed by Carl N. Davis on January 18, 2000, IS DISMISSED.
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� Carl N. Davis Application for Review (filed Jan. 18, 2000) (Application for Review).


� Carl N. Davis, Order, 15 FCC Rcd 1626 (WTB PSPWD 1999).


� Carl N. Davis Emergency Request for Contingent Waiver and Reinstatement of Licenses (filed Jan. 15, 1997) (Waiver Request).


� Id. at 2.  Davis did not explain the nature of these intervening events.


� Id. at 4.


� Id.  On November 22, 1999, Davis filed an amendment to the Waiver Request stating that his financial arrangement with WINCOM has ended, but that he is ready to pay the remaining down payment, interest and penalties associated with the five 218-219 MHz Service licenses within five business days of the Commission’s reinstatement of the licenses.  Alternatively, Davis states that he is willing to give up his licenses if the Commission were to waive its rules and return his initial $268,250 down payment. 


� See Requests for Waivers in the First Auction of 594 Interactive Video and Data Service Licenses, Order, 9 FCC Rcd 6384 (Common Carrier Bureau 1994), review denied, Memorandum Opinion and Order, 10 FCC Rcd 12153 (1995), reconsideration denied, Memorandum Opinion and Order, 11 FCC Rcd 8211 (1996).


� Waiver Request at 4.


� Application for Review at 2. During the period at issue in this case, the 218-219 MHz Service was known as the Interactive Video and Data Service (IVDS), but the Commission subsequently redesignated it as "218-219 MHz Service" to reflect the breadth of services evolving in this spectrum.  Amendment of Part 95 of the Commission's Rules to Provide Regulatory Flexibility in the 218-219 MHz Service; Amendment of Part 95 of the Commission's Rules to Allow Interactive Video and Data Service Licensees to Provide Mobile Services, Order, Memorandum Opinion and Order, and Notice of Proposed Rulemaking, WT Docket No. 98-169, 13 FCC Rcd 19064, 19075-76 ¶ 16 (1998).


� See 47 C.F.R. 1.115(c).


� See, e.g., Amendment of Part 95 of the Commission’s Rules to Provide Regulatory Flexibility in the 218-219 MHz Service, Report and Order and Memorandum Opinion and Order, 15 FCC Rcd 1497 (1999).


� A similar issue was raised in Commercial Realty St. Pete, Inc., Memorandum Opinion and Order, 11 FCC Rcd 15374, 15376 ¶ 7 (1996), where the Commission found that Commercial Realty’s Opposition to Notice of Apparent Liability for Forfeiture which disputed the legality of the IVDS rules was in effect an untimely petition for reconsideration of the proceeding which established rules and procedures for auctioning IVDS licenses.  See also, e.g., Motions for Declaratory Rulings Regarding Commission Rules and Policies for Frequency Coordination in the Private Land Mobile Radio Services, Memorandum Opinion and Order, 14 FCC Rcd 12752, 12757 ¶ 11 (1999).


� See 47 C.F.R. 1.429.
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