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I.  INTRODUCTION 

1. In this Memorandum Opinion and Order, we deny an Application for Review filed on October 25, 1999, by Plaincom, Inc. (Plaincom).
  Plaincom requests review of the Public Safety and Private Wireless Division’s (Division) denial
 of its petition for reconsideration of an August 20, 1997 dismissal
 of its above-captioned application for authorization to operate in the 38.6-40.0 GHz band (39 GHz band) in the area of Lancaster, PA.   

II. BACKGROUND
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seq level7 \h \r0 BizTel, Inc. (BizTel) filed an application for a 39 GHz station authorization in the area of York, PA, which was placed on public notice on April 5, 1995.
  On July 17, 1995, Plaincom filed the above-referenced 39 GHz application for the Lancaster, PA area.
  Plaincom’s proposed area overlapped BizTel’s proposed service area.  On November 18, 1996, the Licensing and Technical Analysis Branch (Branch) dismissed the BizTel application as defective.
   

3. On August 20, 1997, the Branch dismissed the Plaincom application.  Section 101.45 states that no application will be consolidated for hearing with a previously filed application unless such application is substantially complete and tendered for filing within sixty days after the date of the public notice listing the first of the conflicting applications as accepted for filing.
  The Branch found that the Plaincom application was untimely filed because the relevant sixty-day cut-off date for filing competing applications was June 5, 1995.  Therefore, the Branch dismissed the Plaincom application as unacceptable for filing, in accordance with Section 101.35 of the Commission's Rules.
 

4. On October 2, 1997, Plaincom requested reconsideration of the Branch’s dismissal of its application.
  Plaincom argued that the late-filing defect was cured when the Bureau dismissed BizTel's application.
  On September 24, 1999, the Division denied Plaincom’s petition.  The Division relied on William G. Bowles, Jr. d/b/a Missouri Mobilfone
 for the proposition that “[t]he first-filed application, even if subsequently dismissed, establishes the cut-off period for all later competing applications.”
  The Division found Commonwealth Telephone Co. and Moore’s Service to be inapposite because they involved timely filed applications that were amended before processing to cure other defects.
  On October 25, 1999, Plaincom filed its Application for Review of the Division’s refusal to reinstate Plaincom’s application. 

III.  DISCUSSION

5. Plaincom argues that the dismissal of BizTel’s application eliminated the geographic overlap, obviating the need for a filing cut-off and rendering Section 101.45 inapplicable.
  Plaincom relies on two cases involving “daisy chains,”
 Leo V. Carmody
 and Florida Institute of Technology v. FCC,
 in asserting that the cut-off deadline associated with BizTel’s dismissed application does not apply, and Plaincom’s application is no longer untimely.
  Plaincom contends that the cut-off rule applied in Bowles was solely to protect a second, timely filed application which was conflicting with two late-filed applications and not to protect the initial application which was subsequently dismissed.
  Therefore, Plaincom avers that the cut-off rule should not apply here because there is no other application that was timely filed and needs cut-off protection.
  We agree with the Division that Plaincom’s application was properly dismissed as untimely.   

6.  In Bowles, the case most analogous to the present situation, Mid-Missouri Mobilfone (Mid-Missouri) filed an application to provide service in Kennett, Missouri, that on April 29, 1980, was listed on public notice as accepted for filing.
  Mo-Ark Mobilephone, Inc. (Mo-Ark) filed a timely mutually exclusive application to provide service in Blytheville, Arkansas.
  On August 1, 1980, Mid-Missouri filed applications to provide service to Blytheville and to Caruthersville, Missouri, which were mutually exclusive with its Kennett application and with Mo-Ark’s Blytheville application.
  The Kennett application was subsequently dismissed.
  The Common Carrier Bureau dismissed Mid-Missouri’s Blytheville and Caruthersville applications as untimely, because they were filed more than sixty days after the Kennett application was listed on public notice.
  The Common Carrier Bureau stated that “the cut-off period established by the first-filed mutually-exclusive application applies to all mutually-exclusive filings . . . .  The subsequent dismissal of the first-filed application does not alter the applicable cut-off period.”
  Contrary to Plaincom’s suggestion,
 the decision to dismiss the Blytheville and Caruthersville applications in no part rested on the existence of a timely filing by Mo-Ark.  Rather, Bowles clearly illustrates that a mutually exclusive application that is filed after the cut-off date established by the first-filed application is untimely, and does not cease to be untimely if the first-filed application is dismissed after the latter application is filed.  The Division correctly applied this rule in the Order on Reconsideration.

7. None of the cases Plaincom relies upon addresses a situation in which the first-filed application which establishes the cut-off date is dismissed.  In Carmody, Leo V. Carmody filed an application to provide service in Greenville, New York.
  The Greenville application was mutually exclusive with a prior filed application to serve Monticello, New York.  Although both applications were part of a daisy chain, neither application was the first-filed application.
  The Greenville application was timely with respect to the Monticello application, but was filed more than sixty days after the cut-off date of the first-filed application.
  After the Greenville application was filed, the Monticello application was dismissed.
  The Common Carrier Bureau held that, as a consequence of the dismissal of the Monticello application, the Greenville application was no longer part of a daisy chain with the first-filed application, so it did not have to be filed by the cut-off date established by that application.
  Carmody, therefore, did not involve the dismissal of a first-filed application; instead, it involved application of the daisy chain rule.
  Carmody clearly stated that “whether an application is timely or not must be determined as of the time of filing, not by an event occurring after the cut-off date.”
  We affirm this principle.

8. In Florida Institute, the first-filed application for a broadcast station was filed by Central Florida Educational Network (Central Florida).
  Palm Bay Public Radio, Inc. (Palm Bay) filed a timely mutually exclusive application.
  Later, the Central Florida application was dismissed.
  Subsequently, and well more than sixty days after the cut-off date, the Florida Institute of Technology (Institute) filed an application that was mutually exclusive with the Palm Bay application, and thus indirectly conflicted with the Central Florida application.
  After its application was dismissed as untimely, the Institute argued on appeal that the dismissal of Central Florida’s application rendered the cut-off date established by that application inapplicable.
  The D.C. Circuit disagreed, and upheld the Commission’s decision that the cut-off date operated to protect Palm Bay from having to compete with applications filed more than sixty days after the Central Florida public notice.
  In a footnote, the court stated, “The public notice that Central Florida had been dismissed did, however, eliminate Central Florida’s own cut-off status.”
  Plaincom reads this statement as indicating that the dismissal of Central Florida’s application would have relieved the Institute of having to meet that cut-off date, were it not for the timely-filed Palm Bay application.
  This reading is correct, but it does not advance Plaincom’s cause because Central Florida’s first-filed application was dismissed before the Institute’s application was filed, while BizTel’s first-filed application was dismissed after Plaincom's application was filed.  Thus, unlike Bowles, which is the most persuasive precedent, Florida Institute does not speak to the question of whether the untimeliness of a mutually exclusive application is cured by the first filed application’s dismissal after the untimely application is filed.  

9. This distinction between the dismissal of the first-filed application before rather than after the otherwise untimely application is filed is determinative.  In a case where the first-filed application is dismissed before the second application is filed, the public notice listing the second application as accepted for filing initiates a new sixty-day period during which competing applications may be filed.
  However, where the first-filed application is dismissed after the second application is filed, deeming the untimeliness of the second application to be cured retroactively by the subsequent dismissal of the first application would deprive interested parties of the opportunity to file competing applications against the second application.  In fact, section 101.45(e) of our Rules requires the return of applications filed after the cut-off date.
  Applicants may re-file the applications only after final action is taken with respect to the [timely] filed applications.
  

10. The facts of the present case demonstrate the problem:  Plaincom’s application was listed on public notice as accepted for filing on August 2, 1995, so the cut-off date for competing applications would be October 1, 1995.  Because BizTel’s application was not dismissed until 1996, however, no interested party could have filed against Plaincom during this time.
  In effect, then, Plaincom asks us to hold that an application that is untimely with respect to a subsequently dismissed first-filed application is not subject to competing applications.  We decline to reach such a result.  Not only would it conflict with our rules giving interested parties an opportunity to file competing applications, but it might encourage tardy interested parties to file untimely competing applications in the hope that the first filed application might be dismissed.  This procedure would increase the Commission’s administrative burdens, and would be unfair to tardy interested parties that refrained from filing upon learning that a conflicting application had appeared on public notice more than sixty days earlier.

11. Plaincom also contends that the Division erroneously asserted that Plaincom’s reliance on Moore’s Service and Commonwealth Telephone Co. was misplaced.  The Division found that the cases did not apply to the instant case because in both of those cases, unlike the instant case, the initial applications were timely filed.  In response, Plaincom cites Daniels & Associates, Inc.
 to show that even untimeliness may be cured by amendment before the application is processed.
  In Daniels, the Common Carrier Bureau’s Mobile Services Division declined to dismiss an application filed after the cut-off date as untimely because a pre-processing amendment resolved the mutual exclusivity.
  The Mobile Services Division treated the amended application as newly filed as of the date of the amendment.
  Thus, the Mobile Services Division did not allow an amendment to cure an untimely application, but accepted a new application that was not mutually exclusive with any other application.  Here, Plaincom filed only one application, which geographically overlapped BizTel’s application and was filed beyond the cut-off date.  Daniels is not relevant.  

12. Finally, Plaincom argues that the dismissal of its application violates Section 309(j)(6)(E) and (j)(7)(B) of the Communications Act, which prohibit the Commission from holding an auction solely or predominantly to raise funds for the federal treasury and obligate us to continue to use alternatives to competitive bidding to resolve mutual exclusivity. 
  These provisions relate to the process of deciding whether competitive bidding will be used for a particular service, rather than to how we should process pre-auction applications. 
   Moreover, Plaincom’s argument lacks merit.  The application clearly was dismissed because it was defective and not for any other reason.  Furthermore, the Commission rejected similar arguments when it denied petitions for reconsideration of its decision to dismiss applications and amendments filed on or after December 15, 1995.
  Plaincom offers no basis for revisiting these matters here. 

IV. CONCLUSION AND ORDERING CLAUSE

13.  The dismissal of the BizTel application did not and could not cure the untimeliness of Plaincom’s application.  In cases where there are competing applications, the first-filed application establishes the cut-off date.  Although the first-filed application is subsequently dismissed after a competing application is filed, the cut-off date established by the first-filed application remains in effect. Because the Plaincom application overlapped the BizTel application and was filed beyond the cut-off deadline, the Plaincom application was properly dismissed.  Therefore, the Division properly denied Plaincom’s petition for reconsideration.

14.  Accordingly, IT IS ORDERED that pursuant to Sections 4(i) and 5(c)(5) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 5(c)(5), and Section 1.115 of the Commission’s Rules, 47 C.F.R. § 1.115, the Application for Review filed by Plaincom, Inc. on October 25, 1999, IS DENIED.
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