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I.  INTRODUCTION

1.
On June 1, 1999, Sintra Capital Corporation (Sintra) filed an application for review (AFR) of the Public Safety and Private Wireless Division’s (Division) denial of its petitions for reconsideration.
  Sintra’s AFR seeks reversal of the Division’s decision to deny two petitions for reconsideration filed by Sintra and its request to reinstate its applications for authorization to operate point-to-point microwave service systems in the 38.6-40.0 GHz (39 GHz) band in the areas of Sacramento, California, and Youngstown, Ohio.  Based on the record in this proceeding, we find no basis to reverse the Division’s decision.  Accordingly, for the reasons set forth below, Sintra’s AFR is denied.

II.  BACKGROUND


2.
Sacramento Application:  On January 18, 1995, the Wireless Telecommunications Bureau (Bureau) placed an application submitted by Commco L.L.C. (Commco) for a 39 GHz station authorization to provide point-to-point microwave service in the Stockton, California area on public notice.
 On July 25, 1995, Sintra filed a competing 39 GHz application for authorization in the 

Sacramento, California, area.
  On May 5, 1997, Commco’s application was granted.
  On August 20, 1997, the Division’s Licensing and Technical Analysis Branch (Branch) dismissed Sintra’s Sacramento application as unacceptable for filing because it was a competing application that was untimely filed after Commco’s January 18, 1995 application.
  On October 2, 1997, Sintra filed a petition for reconsideration seeking reinstatement of its Sacramento application.
  Sintra argued that although its application had been filed after the expiration of the sixty-day cut-off period, Commco and Sintra had entered into an oral agreement to coordinate frequency use in the subject service area to avoid harmful electrical interference, and that Commco had no objection to Sintra’s frequency selection.
  Sintra contended that the agreement between Sintra and Commco was analogous to a time sharing arrangement which is permitted by Section 101.103(a) of the Commission’s Rules.
  In addition, Sintra referenced Beep Communications
 and ATS Mobile Telephone
 where the Commission found such agreements to eliminate mutual exclusivity between two competing applications to be permissible.


3.
Youngstown-Warren Application:  On July 25, 1995, Sintra applied for a 39 GHz authorization to provide point-to-point microwave service in the Youngstown-Warren, Ohio area.
  In its Youngstown-Warren application, Sintra failed to account for Station WMT810, licensed to Commco.
  Sintra’s proposed service area overlapped with Commco’s authorized service area.  On November 13, 1995, the Wireless Telecommunications Bureau (Bureau) announced that 39 GHz applications would no longer be accepted for filing in the Common Carrier or Operational Fixed Point-to-Point Microwave Radio Services.
  On December 15, 1995, the Commission modified the Bureau’s 39 GHz Freeze Order by distinguishing between pending 39 GHz applications that would be processed and those that would be held in abeyance pending the outcome of the rulemaking proceeding.
  In the NPRM and Order, the Commission determined that it would not process applications or amendments received on or after November 13, 1995, but would hold them in abeyance pending the conclusion of the proceeding.
  Further, the Commission stated that amendments to pending 39 GHz applications would not be accepted for filing until further notice.
  On March 27, 1996, Sintra filed an amendment in an attempt to resolve the overlap with the service area for Commco’s Station WMT810.
  On January 17, 1997, the Commission determined that it would process all 39 GHz amendments of right on or after November 13, 1995, but before December 15, 1995.


4.
On August 20, 1997, the Branch dismissed Sintra’s Youngstown-Warren application as unacceptable for filing because the service area requested by Sintra overlapped with the service area authorized for Commco’s Station WMT810.
  On October 2, 1997, Sintra filed a petition for reconsideration seeking reinstatement of its Youngstown-Warren application.
 Like in the Sacramento Petition, Sintra argued that it had entered into an oral agreement with Commco to coordinate frequency use in the subject service area to avoid harmful electrical interference.
  Furthermore, Sintra argued that even if its Youngstown-Warren application was defective when it was filed, such defect was cured by an amendment of right filed on March 27, 1996, by which Sintra "resolved even the appearance of mutual exclusivity."


5.
April 29 Order:  On April 29, 1999, the Division consolidated and denied the petitions seeking reconsideration of the dismissal of Sintra’s Sacramento and Youngstown-Warren applications.
  Specifically, the Division found that the Sacramento application had been properly dismissed because it was filed after the sixty-day cut-off period established by the public notice announcing the acceptance for filing of Commco’s application.
  The Division rejected the argument that the oral agreement between Sintra and Commco was analogous to a time sharing arrangement permitted by Section 101.103(a) of the Commission’s Rules.
  With respect to the Youngstown-Warren application, the Division found that such application had been properly dismissed because the service area requested by Sintra overlapped the service area licensed to Commco.
  The Division also found that the Branch did not err in failing to accept the amendment to the Youngstown-Warren application given the Commission’s suspension of acceptance of amendments filed after December 15, 1995.
  On June 1, 1999, Sintra filed an AFR of the Division’s April 29 Order.
III.  DISCUSSION


6.
In its AFR, Sintra argues that its Sacramento application was improperly dismissed because the Division was required to recognize the Sintra-Commco oral agreement to coordinate frequency use in the subject area under Section 101.103(a) of the Commission’s Rules.
  Sintra argues that its Sacramento application was timely filed because its oral agreement with Commco precluded a finding that Sintra’s and Commco’s applications were mutually exclusive.
  Sintra argues that the sixty-day cut-off period created by the filing of Commco’s application was not applicable to the disposition of the Sacramento application.
  Upon review of Sintra’s arguments, we find that the Division properly denied Sintra’s petition for reconsideration.


7.
Section 101.103(a) of the Commission’s Rules provides that “in the event harmful interference occurs or appears likely to occur between two or more radio systems and such interference cannot be resolved between the licensees thereof, the Commission may specify a time sharing arrangement for the stations involved or may, after notice and opportunity for hearing, require the licensees to make such changes in operating techniques or equipment as it may deem necessary to avoid such interference.”
  Thus, the staff properly concluded that Section 101.103(a) describes a situation, unlike the instant setting, where the Commission may specify a time sharing arrangement for the licensees of two or more radio systems who are unable, without Commission intervention, to resolve a likely occurrence of harmful interference.  The fact that Section 101.103(a) provides that applicants must cooperate in the selection and use of the frequencies assigned in order to minimize interference does not mean that an applicant can file a competing application after the sixty-day cut-off period established by a previously filed application.  Therefore, we find that the staff properly denied Sintra’s petitions for reconsideration with respect to the Sacramento application.

8.
Sintra argues that the Division’s failure to process its March 27, 1996, amendment to its Youngstown-Warren application contradicts the agency’s rule and case law on amendments of right, which should be effective when filed.
  Sintra further argues that by ignoring its amendment and dismissing its Youngstown-Warren application, the Commission violated the Administrative Procedure Act (APA) by revoking a substantive right without a notice and comment proceeding.
  Although the Commission has fully addressed this issue in the July 29 MO&O,
 we will nevertheless reiterate our earlier decisions with respect to this matter here.  In the January 17 MO&O, the Commission announced that it would process amendments to pending 39 GHz applications filed between the dates of the initial Freeze Order and the modification to the freeze adopted in the NPRM and Order that resolved mutual exclusivity and were otherwise in compliance with our rules.
  It stated that such amendments were “as of right and were effective when filed” because the initial Freeze Order did not specify that acceptance of those amendments had been suspended.
  The Commission specifically interpreted the subsequent modification of the freeze adopted in the NPRM and Order as a suspension of acceptance of amendments, and subsequently dismissed all those amendments filed on or after December 15, 1995.
  In this instance, Sintra’s amendment was filed on March 27, 1996, well after the December 15, 1995 deadline for the acceptance of amendments.  Therefore, we find that the Branch did not err in failing to address Sintra’s amendment, and that the Division properly denied Sintra’s petition for reconsideration with respect to the Youngstown-Warren application.

9.  
In regard to Sintra’s argument that the Commission violated the APA, it is well settled that an application freeze is the sort of procedural action that may be adopted without notice and comment.
  Moreover, Sintra’s argument that the Commission contradicted its own case law by failing to process Sintra’s amendment has no merit because Sintra’s argument does not distinguish between amendments that are accepted for filing and amendments that are not accepted for filing because of a freeze.
  As the Commission has previously stated, simply because amendments of right are effective upon filing does not mean that once submitted such amendment must be accepted for filing.
 
10.  
Finally, Sintra argues that the Division’s refusal to recognize Sintra’s time sharing agreements and amendment of right is inconsistent with Section 309(j) of the Communications Act of 1934, as amended, which provides that the agency’s auction authority does not relieve it of its obligation to use methods such as negotiation and service regulations in order to avoid mutual exclusivity in application and licensing proceedings.
  The Commission addressed this issue in the July 29 MO&O.  The Commission determined that due to the transition from site-based licensing to geographic-based licensing, amendments submitted pursuant to the former rules will be dismissed because “Section 309(j)(6)(E) does not require us to adhere to an outmoded licensing policy in order to avoid mutual exclusivity.”
  Rather, the Commission stated that it is merely required to employ certain methods to avoid mutual exclusivity “within the framework of existing policies.”
  Following a notice and comment period, the Commission chose to adopt competitive bidding procedures for the 39 GHz service to best serve the public interest.
  Therefore, because Sintra filed its amendment pursuant to an obsolete regulatory regime, Section 309(j)(6)(E) does not compel the processing of its amendment filed on March 27, 1996.  Moreover, in this instance, we agree with the conclusion reached by the Division in the April 29 Order.  The Division explained that Section 309(j)(6)(E) of the Communications Act of 1934, as amended, pertains to applications that meet Commission filing requirements.  Because Sintra’s 

application was dismissed for failure to coordinate with an existing station, its application was defective, and therefore, mutual exclusivity did not exist.  Accordingly, the provisions of Section 309(j)(6)(E) are not applicable in this situation.

IV.  CONCLUSION AND ORDERING CLAUSE


11.
By this Memorandum and Order, for the aforementioned reasons, we affirm the Division’s denial of Sintra’s petitions for reconsideration and deny Sintra’s application for review filed on June 1, 1999.  In doing so, we deny Sintra’s request for reinstatement and grant of its application to provide 39 GHz service in the areas of Sacramento, California, and Youngstown-Warren, Ohio. 


12.
IT IS ORDERED THAT, pursuant to Section 5(c) of the Communications Act of 1934, as amended, 47 C.F.R. § 155(c) and Section 1.115(g) of the Commission’s Rules, 47 C.F.R. § 1.115(g), the Application for Review filed by Sintra Capital Corporation on June 1, 1999, is DENIED.
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