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Before the Commission:

1. The Commission has before it an Application for Review filed by Plaincom, Inc. (Plaincom) on January 19, 2000.
  Plaincom requests reconsideration of a December 16, 1999 Order on Reconsideration by the Public Safety and Private Wireless Division of the Wireless Telecommunications Bureau (Bureau) dismissing the above-captioned applications for authorization to provide service in the 38.6 to 40.0 GHz (39 GHz) band.
 

2. We have analyzed the Application for Review and find that the Commission staff properly decided the matters raised.  The Commission has established and affirmed a processing policy concerning 39 GHz channels that includes the dismissal of (a) applications that failed to meet the thirty-day public notice requirement as of November 13, 1995; (b) all new applications, major modification applications and amendments filed on or after November 13, 1995; and (c) applications whose mutual exclusivity was not resolved by December 15, 1995 and amendments resolving mutual exclusivity that were filed on or after December 15, 1995.
  In addition, the Commission’s Rules provide for the dismissal of mutually exclusive applications and late-filed competing applications.
  Therefore, we uphold the staff decision for the reasons stated therein.  There is no reason to disturb it.

3. In addition, Plaincom argues that the Order on Reconsideration warrants review because the Division failed to address one of its arguments.  Specifically, Plaincom argues that the February 1999 Order
 was contrary to the Ashbacker
 doctrine, which establishes that mutually exclusive applications are entitled to simultaneous consideration.
  However, as WinStar explained in its opposition, Plaincom does not have Ashbacker rights because Plaincom’s application is not mutually exclusive with WinStar’s application.
  As discussed in the Division’s Orders, Plaincom’s applications were filed in response to a minor amendment, which did not open a new filing window, so Plaincom’s applications were therefore untimely and properly dismissed.  
4. In the 39 GHz point-to-point microwave service, competing applications were to be reviewed comparatively only if they were filed within "[s]ixty days after the date of the public notice listing the first of the conflicting applications as accepted for filing."
  "The purpose of these rules is to attract all competitive applications for a particular [frequency] within a fixed and reasonably short time frame, allowing the Commission to satisfy its Ashbacker obligations with a single, fairly prompt comparative hearing."
  Consequently, timely filers "have a legitimate expectation that the cut‑off rules will be enforced."
  Thus, in the 39 GHz context, the Ashbacker doctrine requiring equal treatment of competing applications only applies if the applications were submitted within the applicable filing window.  As discussed above, no new filing window opened under the instant circumstances.  Thus, the applications were untimely and there was no mutual exclusivity.  As a result, Plaincom has no Ashbacker rights and the Division properly dismissed Plaincom’s applications.
5. Accordingly, IT IS ORDERED that, pursuant to Sections 4(i) and 5(c)(5) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 155(c)(5) and Section 1.115(g) of the Commission's Rules, 47 C.F.R. § 1.115(g), the Application for Review filed by Plaincom on January 19, 2000 IS DENIED.
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� Plaincom, Inc. Order on Reconsideration, DA 99-2813 (WTB PSPWD rel. Dec. 16, 2000).
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� Plaincom, Inc., Order, 14 FCC Rcd 3349 (WTB PSPWD 1999).


� Ashbacker Radio Corp. v. FCC, 326 U.S. 327 (1945).
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� WinStar Opposition at 20, citing Reuters Limited v. FCC, 781 F.2d 946, 951 (D.C. Cir. 1986).
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