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MEMORANDUM OPINION AND ORDER
   Adopted:  March 10, 2000

Released:  March 16,  2000

By the Commission:

I.
INTRODUCTION


1.  In this Memorandum Opinion and Order, we address two Applications for Review concerning the transfer of control of licenses from CommNet Cellular, Inc. (“CommNet”) to Blackstone CCI Capital Partners, L.P. (“Blackstone”).  The first was filed on January 29, 1998, by eight parties
 requesting review of a December 30, 1997 Order by the Commercial Wireless Division of the Wireless Telecommunications Bureau (CommNet I).
  Six of the eight petitioners filed a second Application For Review on March 5, 1998,
 requesting review of a February 3, 1998 joint Order by the Commercial Wireless Division and the Public Safety and Private Wireless Division of the Wireless Telecommunications Bureau (CommNet II).
  CommNet I and CommNet II granted two sets of applications for transfer of control of licenses resulting from the acquisition of CommNet by Blackstone, and denied Petitioners' Petitions to Dismiss or Deny the transfer applications. Also before the Commission are partial settlement requests filed on August 11, 1999, by three of the Petitioners pursuant to the Wireless Bureau’s policy waiving limits on settlement payments.
 Finally, Petitioners have filed numerous supplemental pleadings since the filing of the Applications for Review.  As discussed below, we deny Petitioners’ Applications for Review.  We also deny the requests for partial settlement and Petitioners’ other supplemental requests.

II.
BACKGROUND

2.  In CommNet I and CommNet II, the staff approved the transfer of control of CommNet’s interests in various cellular and microwave licensee partnerships resulting from the acquisition by Blackstone of a controlling ownership interest in CommNet.  Petitioners’ challenged the transfer of control applications, contending that CommNet did not in fact have a controlling interest in any of the licensee partnerships.  The staff concluded that CommNet had sufficiently demonstrated that its interests in each of the partnerships were controlling interests, and that Petitioners had presented no public interest reason to prevent the acquisition of these interests by Blackstone.
  In their Applications for Review, Petitioner’s challenge these conclusions and urge the Commission to revoke the staff’s approval of the CommNet/Blackstone transfer applications.

III. DISCUSSION

3.  As an initial matter, we deny the pending requests for partial settlement because they do not serve to resolve entirely the matters pending before the Commission. In the WTB Settlement Notice, the Bureau specifically provided that in order for a settlement to be approved, the agreement “must . . . demonstrate that the settlement constitutes a complete resolution of the case.”
  In this case, grant of Petitioners’ partial settlement requests would still leave five of eight Petitioners prosecuting one Application for Review, and three of six prosecuting the other.  Accordingly, these requests do not comply with the requirements for settlement as set forth in the WTB Settlement Notice.
 


4.  Turning to the Applications for Review, we find that the staff properly decided the matters raised below, and we uphold the CommNet I and CommNet II orders for the reasons stated therein.  The staff correctly noted that its approval of the transfer of CommNet’s interests to Blackstone was a limited one that did not change the nature or level of CommNet’s interest in the licenses or in any way affect Petitioners’ rights in those same licenses. 
  The staff further emphasized that to the extent that Petitioners’ had private contractual disputes with CommNet based on their partnership agreements, Petitioners’ were not foreclosed by the staff’s decision from seeking appropriate remedies through civil litigation.
  We find Petitioners’ continued attempt to pursue these disputes through the Commission’s assignment and transfer review process to be without foundation or merit.


5.  We also deny Petitioners’ various requests for relief contained in the thirteen supplemental pleadings that Petitioners have filed since the filing of their Application for Review. We find these supplemental pleadings to be utterly lacking in merit.  Nine of the pleadings purport to contain “new facts” that are supportive of Petitioners’ prior arguments concerning lack of substantial control and misrepresentation.
  We find that these pleadings raise no new facts or issues, and provide no basis for overturning the staff’s decisions in CommNet I and CommNet II.  We also deny Petitioners’ motion to compel production of documents,
  which appears to be an entirely speculative fishing expedition, and we likewise deny Petitioners’ request that we consolidate this matter with another pending proceeding concerning a cellular Phase II contour extension.
  Finally, we deny Petitioners’ request to rescind CommNet I and CommNet II and open a new petition to deny period based on Petitioners’ claim that the Commission’s petition to deny procedures did not have required OMB approval.
  This argument has been raised previously in another matter, and the staff has properly concluded that our petition to deny rules are fully compliant with OMB requirements.
  We affirm that conclusion here.

IV.
ORDERING CLAUSES


6.  Accordingly, IT IS ORDERED that, pursuant to sections 4(i) and 5(c)(5) of the Communications Act, as amended, 47 U.S.C §§ 154(i) and 155(c)(5), the Applications for Review filed January 29, 1998 and March 5, 1998 by Pueblo Cellular, Inc., Platte River Cellular, Inc., Sangre De Cristo Cellular, Inc., Smoky Hill Cellular, Inc., Sand Dunes Cellular, Inc., San Isabel Cellular, Inc., Three Lakes Cellular, Inc., and Yellowstone Cellular, Inc. are DENIED.


7.  IT IS FURTHER ORDERED that the requests for partial settlement and Requests for Removal as Parties to Application for Review are hereby DENIED.



8.  IT IS FURTHER ORDERED that the Petitioners’ pleadings filed on April 20, 1998, May 11, 1998, November 10, 1998, December 3, 1998, May 24, 1999, May 26, 1999, June 16, 1999, October 28, 1999, and January 5, 2000 are hereby DENIED.


9.  IT IS FURTHER ORDERED that the Motion to Consolidate and Request for Expedited Consideration and the related pleadings filed on December 8, 1998, January 5, 1999, and June 16, 1999, are hereby DENIED.


10.  IT IS FURTHER ORDERED that the Motion for Production of Documents filed jointly with the Motion to Supplement the Application for Review on May 26, 1999 is hereby DENIED.


11.  IT IS FURTHER ORDERED that the Motion to Rescind Grants of Applications Pending Display of an OMB Document Control Number for an Integral Information Collection filed on May 3, 1999 is hereby DENIED.
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APPENDIX A

AFFECTED CALL SIGNS:

CELLULAR

· Station KNKA519 (MSA #241B)

· Station KNKN 347 (CO RSA #2B)

· Station KNKN 399 (CO RSA #4B)
· Station KNKN 348 (CO RSA #5B)

· Station KNKN288 (CO RSA #7B)

· Station KNKN350 (CO RSA #9B)
· Station KNKN364 (IA RSA #15B)

· Station KNKN234 (WY RSA #1B)

MICROWAVE

· Station WLK751 (Lead Call Sign of 3)

· Station WMR506 (Lead Call Sign of 3)

· Station WPNB569 (Lead Call Sign of 2)

· Station WMS705 (Lead Call Sign of 2)

· Station WMN628 (Lead Call Sign of 2)

· Station WMM656 (Lead Call Sign of 2)
� The eight parties (“Petitioners”) are Pueblo Cellular, Inc., Platte River Cellular, Inc., Sangre De Cristo Cellular, Inc., Smoky Hill Cellular, Inc., Sand Dunes Cellular, Inc., San Isabel Cellular, Inc., Three Lakes Cellular, Inc., and Yellowstone Cellular, Inc.   Each petitioner is a corporate partner in one of the above-captioned limited partnerships that hold the subject licenses.  The call signs affected by this Memorandum Opinion and Order are listed in Appendix A.


� In re Applications of Pueblo MSA Limited Partnership, et al., Order, 13 FCC Rcd. 131 (CWD 1997) (CommNet I).


� The six petitioners are Pueblo Cellular, Inc., Platte River Cellular, Inc., Sangre De Cristo Cellular, Inc., Smoky Hill Cellular, Inc., San Isabel Cellular, Inc., and Yellowstone Cellular, Inc.


� In re Applications of Pueblo MSA Limited Partnership, et al., Order, 13 FCC Rcd. 2583 (CWD/PSPWD 1998) (CommNet II).


� See “Wireless Telecommunications Bureau Waives Limitations on Payments in Settlement Agreements Among Parties in Contested Licensing Cases”, 14 FCC Rcd 6551 (1999) (WTB Settlement Notice).  Pueblo Cellular,  Sangre de Cristo Cellular, and Smoky Hills Cellular, entered into a partial settlement with CommNet and sought to withdraw as parties to the litigation.  See Letters from Nancy Victory, counsel for CommNet Cellular, to Magalie Salas, Secretary, Federal Communications Commission, dated August 11, 1999; see also Petitioners’ Request for Removal, August 11, 1999.


� CommNet I at 133-34 (¶¶4-5, 9); CommNet II at 2585-86 (¶¶ 5-6, 9).


� WTB Settlement Notice at 6552 (¶5).


� We also deny Petitioners’ Request for Removal submitted in conjunction with the requests for partial settlement.


� CommNet I at 134 (¶6);  CommNet II at  2586 (¶7).


� CommNet I at 134 (¶6);  CommNet II at  2586 (¶7).


� Petioners’ Motion for Leave to File Supplement to Application For Review and Supplement to Application for Review, dated April 20, 1998, Petioners’ Reply to Joint Opposition to Motion for Leave to File Supplement to Application For Review and Supplement to Application for Review, dated May 11, 1998, Petioners’ Motion for Leave to Supplement Application For Review and Supplement to Application for Review ,dated November 10, 1998, Petioners’ Reply to Joint Opposition to Motion for Leave to Supplement Application For Review and Supplement to Application for Review, dated December 3, 1998, Petioners’ Reply to Joint Opposition to Motion for Leave to Supplement Application For Review and Motion to Rescind Grants of Applications Pending Display of an OMB Document Control Number for an Integral Information Collection, dated May 24, 1999, Petioners’ Fourth Motion for Leave to Supplement Application For Review and Motion for Production of Documents, dated May 26, 1999, Petioners’ Reply to Joint Opposition to Motion for Leave to Supplement Application For Review and Motion for Production of Documents dated June 16, 1999, Petioners’ Fifth Motion for Leave to Supplement Application For Review and Motion For a Prompt Decision, dated October 28, 1999, and Petioners’ Sixth Motion for Leave to Supplement Application For Review, dated January 5, 2000.


� Petitioners’ Motion for Production of Documents, filed jointly with Motion to Supplement Application for Review, May 26, 1999.


� Petitioners’ Motion to Consolidate and related pleadings filed on December 8, 1998, January 5, 1999, and June 16, 1999; Petitioners’ Motion to Consolidate and Request for Expedited Consideration, filed December 8, 1999.  Petitioners sought consolidation with In re Application of Colorado RSA 7B(2) Limited Partnership, File No. 01131-CL-P2-96.


� Petitioners’ Third Motion for Leave to Supplement Application for Review and Motion to Rescind Grants of Applications Pending Display of an OMB Document Control Number for an Integral Information Collection, dated May 3, 1999.


� See AirTouch Paging Inc., Order, 14 FCC Rcd 9658 (1999).  In that case, as here, the petitioner contended that the applicable petition to deny rule, 47 CFR § 22.130, did not display a valid OMB document control number pursuant to the requirements of the Paperwork Reduction Act.   The staff correctly noted that Section 22.130 was included in the package of information collections approved by OMB through January 31, 2001 under Control No. 3060-0508.  Id. at 9661 (¶ 7).  Further, the OMB control number for Part 22 information collections is listed in Section 0.408 of the Commission’s rules.  47 CFR § 0.408. 
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