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I. INTRODUCTION
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seq level7 \h \r0 Before us are two Applications for Review, one filed by Communications and Control, Inc. (CCI) and the other filed by ComTech Communications, Inc. (ComTech),
  both seeking review of actions of the former Licensing Division of the Wireless Telecommunications Bureau that denied extensions of Special Temporary Authority (STA) and dismissed their modification applications to permanently relocate their respective transmission sites.
  For the reasons discussed below, we deny CCI's Application for Review, grant ComTech's Application for Review and reinstate ComTech's application for modification.

II. BACKGROUND

2. On August 11, 1993, the Commission granted Kitsap Cellular a license to operate a Phase I 220 MHz system under the call sign WPCX469 at a site near Stockton, California.
  This license was later transferred to ComTech.
  

3. Also on August 11, 1993, the Commission granted CCI a license to operate a non-nationwide Phase I 220 MHz system under the call sign WPCX448.
  CCI’s application specified the transmitter address as Mount Allison, Milpitas, California, but the coordinates listed on the application were latitude 37º 29' 56" North and longitude 122º 52' 16" West, which were in fact coordinates for a location in the Pacific Ocean one degree west of Mount Allison.
  The Commission staff was unaware of CCI’s error when processing the application and granted the license at the specified coordinates.  On June 2, 1994, CCI notified the Commission that Station WPCX448 was constructed and operating at Mount Allison, and again specified the same incorrect coordinates that had been in its application.

4. On February 3, 1995, CCI submitted a letter to the Commission stating that it had become aware of the incorrect coordinates on its application and license, and requesting that the Commission change its site longitude from 122º to 121º, the correct longitude for Mount Allison.
  The Land Mobile Branch (Branch) of the Licensing Division of the Wireless Telecommunications Bureau (Bureau) found that the request was an untimely request for modification.  The Branch further found that if the correct coordinates were used, the application could not be granted because the Mount Allison site was less than 120 kilometers from ComTech’s co-channel station, the minimum distance specified in section 90.723(f) of the Commission’s rules.  Therefore, the Branch denied CCI's request.

5. In response, CCI submitted a second request for a coordinate change and included a Carey engineering analysis to demonstrate that it provided adequate interference protection to ComTech's station.
  The Branch rejected CCI's engineering analysis and again denied CCI's request to transmit from Mount Allison because of its proximity to ComTech's station.

6. In a third request to the Branch, CCI argued that even though its initial application specified incorrect coordinates, the Commission could have determined that CCI intended to operate at Mount Allison because: (1) the application identified a co-located licensee who was operating from Mount Allison, and (2) building a site at the ocean coordinates specified in the application was obviously impossible.
  CCI also defended its use of the Carey engineering analysis, claiming that the Carey studies had been the accepted method of determining interference between two base stations for wireless services in the 152-454 MHz range.
  The Branch again dismissed CCI's request based on the same reasons it had dismissed CCI's prior requests.
  In addition, the Branch noted that the Commission must be able to rely on the coordinates provided by an applicant to determine mutual exclusivity.
  Nonetheless, because CCI was operating at Mount Allison and no actual interference had been reported, the Branch stated that it would entertain an STA request from CCI for temporary legal authority to continue its operation from the Mount Allison site.
  CCI followed the Branch's suggestion and requested an STA,
 which the Branch granted for six months on September 7, 1995.

7. Meanwhile, in August 1995, ComTech requested and the Branch granted an STA to operate Station WPCX469 from an alternative site at Highland Peak, Livermore, California, approximately 53 kilometers from its originally licensed site.
  ComTech also submitted a modification application pursuant to the 220 MHz Second Report and Order to operate from this site permanently.

8. In February 1996, CCI requested an extension of its Allison Peak STA.
 The extension request was opposed by ComTech, which submitted a letter requesting that the Commission revoke both CCI's STA grant and its license because CCI was causing interference to ComTech's transmissions.
  Based on ComTech's objection, and because CCI did not meet the separation requirements of section 90.723(f) of the Commission's rules,
 the Branch denied CCI's STA extension request.
  

9. On May 6, 1996, CCI filed a petition for reconsideration of the Branch's denial of the STA extension, claiming that ComTech's letter was an improper ex parte communication and that, if CCI was causing interference, it was only with ComTech's STA site, which was not entitled to interference protection.
  In addition, pursuant to the 220 MHz Second Report and Order, CCI submitted an application for modification for permanent authorization to operate from Mount Allison.

10. On July 12, 1996, the Licensing Division (Division) issued a letter to both CCI and ComTech dismissing CCI's petition for reconsideration and denying both CCI's and ComTech's applications to relocate for failure to meet the requirements of the 220 MHz Second Report and Order.
 The Division found that CCI had not complied with the separation requirements of section 90.723(f) because it proposed to operate under the minimum co-channel separation of 120 kilometers, and CCI's proposed relocation would not provide the proper level of interference protection to ComTech's originally licensed site.
  The Division similarly found that ComTech's proposed relocation site would not provide the proper level of interference protection to CCI's site, which the Division found to be entitled to interference protection even though the status of CCI’s license was in question.
  In response to the Division's letter, CCI filed an Application for Review, which we consider in this Memorandum Opinion and Order.

11. Also in response to the Division's July 12, 1996 letter, ComTech sought reconsideration of the dismissal of its modification application.
  ComTech argued that it should be allowed to relocate because only CCI's originally licensed site was entitled to protection, and that site was located in the Pacific Ocean.
  The Branch subsequently denied ComTech's petition for reconsideration and revoked ComTech's STA to operate at Highland Peak.
  The Branch based its decision on ComTech's failure to meet the separation requirements of section 90.723(f) with regard to CCI's site and rejected ComTech’s argument that CCI’s application should have been dismissed because its STA had been revoked.
  In response, on January 23, 1997, ComTech filed an Application for Review of that decision, which we consider in this Memorandum Opinion and Order.

III. DISCUSSION

A. CCI's Application for Review

12. We conclude that CCI’s Application for Review should be denied.  First, we find that the initial license granted to CCI with Pacific Ocean coordinates was void ab initio, because it was granted as a result of an administrative error and would not have been granted had the Commission staff been aware that the requested coordinates were for a site in the ocean.  CCI’s argument that the Commission staff should have discovered the discrepancy when it processed the application does not affect our conclusion that the license was void.  As the Branch correctly observed, it is the duty of the applicant to provide accurate site information in its application, and the Commission is entitled to rely on the site coordinates an applicant provides.
  Therefore, we conclude that the Branch acted correctly in ordering CCI to submit its license for cancellation.
 

13. CCI further contends that, notwithstanding the error in its initial application, it should have been allowed to correct the error to allow operation at Mount Allison.   This argument is irrelevant to the decision here because, as discussed above, the burden is on the applicant to provide accurate site information in its application.  But in addition, under the rules applicable to Phase I 220 MHz applications at the time, the Mount Allison site was not available to CCI in any case.  Assuming arguendo that CCI had provided the correct Mount Allison coordinates on its initial application, CCI’s application would have been considered mutually exclusive with ComTech's application for the Highland Peak site because the two sites were less than 120 kilometers apart.
   Under the 220 MHz licensing rules in effect at the time, mutually exclusive applications were subject to a lottery proceeding.
  Moreover, because the number of applications for non-nationwide Phase I 220 MHz licenses far exceeded the available frequencies, the Commission dismissed applications that conflicted with higher-ranked, earlier-granted applications.
   Based on the lottery held on October 19, 1992, ComTech, through its predecessor-in-interest, Kitsap Cellular, had a higher filing priority than CCI.
  Therefore, if CCI’s and ComTech’s applications had been treated as mutually exclusive, ComTech would have prevailed and CCI’s application would have been dismissed. 

14.  We also reject CCI’s argument that it should have been granted a modified license to operate at Mount Allison based on the site modification procedure set forth in the 220 MHz Second Report and Order.
  First, the right of an applicant to relocate to a new site under this procedure was predicated on the modification applicant having previously obtained a valid initial 220 MHz license.
  Thus, because CCI's initial license was void, CCI was effectively seeking a new license and this procedure was unavailable.  Second, as noted above, CCI would not have been granted authority to operate at Mount Allison if it had applied for the site initially.  We conclude that it was proper for the Branch to reject a modification application for a site that could not have been initially granted to the applicant.  The fact that CCI operated temporarily at Mount Allison under an STA does not alter our conclusion.
  By definition, an STA does not confer any permanent right to operate, nor did the Branch’s decision to grant the STA obligate it to grant a permanent modification. 

B.  ComTech's Application for Review

15. The Branch dismissed ComTech's request to relocate to Highland Peak on the grounds that ComTech did not provide adequate interference protection to CCI's base station at Mount Allison.
  However, in light of our conclusion above that CCI’s license was void ab initio and that CCI was not entitled to modify its license to operate from Mount Allison, it follows that ComTech had no obligation to afford interference protection to the Mount Allison site.  Therefore, we reinstate ComTech's application for modification nunc pro tunc and grant it in light of our present decision.

V. ORDERING CLAUSES

16. Accordingly, IT IS ORDERED that, pursuant to sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i) and 405, and section 1.115 of the Commission's rules, 47 C.F.R. § 1.115, the Application for Review of WPCX448 filed on August 12, 1996 by Communications and Control, Inc. IS DENIED.

17. IT IS FURTHER ORDERED that pursuant to sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i) and 405, and section 1.115 of the Commission's rules, 47 C.F.R. § 1.115, the Application for Review of WPCX469 filed on January 23, 1997 by ComTech Communications, Inc. IS GRANTED.

18. IT IS FURTHER ORDERED that, pursuant to sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i) and 405, and section 90.711 of the Commission's rules, 47 C.F.R. § 90.711, the application for modification of WPCX469 filed on May 1, 1996 by ComTech Communications, Inc. IS REINSTATED AND GRANTED.
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�	Application for Review filed by CCI on August 12, 1996 (CCI Application for Review); Application for Review filed by ComTech on January 23, 1997 (ComTech Application for Review).


�	Because CCI and ComTech present related facts and legal arguments, we respond to both Applications for Review in a consolidated order.








�	See Commission Announces Tentative Selectees for 220-222 MHz Private Land Mobile "Local" Channels, Public Notice, DA 93-71 (January 26, 1993); see also Update of Tentative Selectees Identified for 220-222 MHz Private Land Mobile "Local" Channels, Public Notice, DA 93-287 (March 12, 1993) (collectively, Grant Public Notices).


�	ComTech Application for Review at 2.  


�	See Grant Public Notices. 


�	Application No. 981068, filed by CCI, May 1, 1991.


�	Letter of Loren McQueen, CCI, to Technical Staff, Federal Communications Commission, date-stamped June 2, 1994.


�	Letter of Scott R. McQueen, Vice President, CCI, to Federal Communications Commission, dated February 3, 1995.


�	Letter of Gary A. Devlin, Engineer, Land Mobile Branch, to Scott R. McQueen, Vice President, CCI, dated March 3, 1995.  Section 90.155(a) of the Commission’s rules states that if a licensee does not meet its construction deadline “the authorization cancels automatically and must be returned to the Commission.”  47 C.F.R. § 90.155(a).  In this instance, however, the license was not removed from the relevant computer database because CCI submitted another request with new evidence soon thereafter (see infra ¶ 5).  The Branch in effect treated this request as a stay of cancellation, and the cancellation was stayed throughout the remainder of CCI’s litigation of the issue (see infra ¶¶ 6-10).


�	Letter of Timothy E. Welch, Esq., to Gary A. Devlin, Engineer, Land Mobile Branch, dated March 31, 1995 (March 31, 1995 Letter).  The Branch characterized this letter as a request for reconsideration. 


�	Letter of Gary A. Devlin, Engineer, Land Mobile Branch, to Timothy E. Welch, Esq., dated May 8, 1995 (May 8, 1995 Denial Letter).


�	Letter of Timothy E. Welch, Esq. to Gary A. Devlin, Engineer, Land Mobile Branch, dated June 7, 1995 (June 7, 1995 Letter), at 1.


�	Id.


�	Letter of Terry L. Fishel, Chief, Land Mobile Branch, to Timothy E. Welch, Esq. dated August 4, 1995 (August 4, 1995 Denial Letter).


�	Id.


�	Id. at 1-2.


�	Letter of Loren McQueen, CCI, to Terry Fishel, Chief, Land Mobile Branch, dated August 28, 1995 (CCI August 28, 1995 Letter).


�	The Branch grant-stamped CCI's STA request with an effective date of September 7, 1995, and an expiration date of March 7, 1996.  


�	Letter of ComTech to Terry L. Fishel, Chief, Licensing Division, dated July 31, 1995.  The Branch grant-stamped ComTech’s STA request with an effective date of August 9, 1995, and an expiration date of February 9, 1996.  The Branch granted three subsequent extensions of the STA through February 9, 1997.  However, during the last extension period, the Branch revoked ComTech's STA to operate at the Highland Park location because of possible interference with CCI's facilities for WPCX448.  See Letter of Terry L. Fishel, Chief, Land Mobile Branch, to Alan S. Tilles, Esq., dated December 24, 1996, in response to ComTech's Petition for Reconsideration of August 1, 1996.


�	Modification Application No. D033958, filed by ComTech on May 1, 1996.


�	Letter of Loren McQueen, CCI, to Terry L. Fishel, Chief, Land Mobile Branch, dated February 26, 1996.


�	Letter of Alan S. Tilles, Esq. to W. Riley Hollingsworth, Deputy Chief, Licensing Division, dated March 5, 1996.


�	See 47 C.F.R. § 90.723(f).


�	Letter of Terry L. Fishel, Chief, Land Mobile Branch, to Timothy E. Welch, Esq., dated April 4, 1996.


�	Petition for Reconsideration, filed by CCI, dated May 6, 1996.  ComTech opposed CCI's petition, and CCI submitted a reply.  See Opposition to Petition for Reconsideration filed by ComTech on May 15, 1996; Reply to Opposition to Petition for Reconsideration filed by CCI on May 28, 1996.


�	Modification Application No. D026152, filed by CCI on May 1, 1996.  See Amendment of Part 90 of the Commission's Rules to Provide for the Use of the 220�222 MHz Band by the Private Land Mobile Radio Services,  Implementation of Sections 3(n) and 332 of the Communications Act, Regulatory Treatment of Mobile Services, Second Report and Order, 11 FCC Rcd. 3668 (1996) (220 MHz Second Report and Order).


�	Letter of Walter Boswell, Chief, Licensing Division, to Alan S. Tilles, Esq. and Timothy E. Welch, Esq., dated July 12, 1996.


�	Id. at 2


�	Id.


�	ComTech filed an opposition to the CCI Application for Review.  See Opposition to Application for Review, filed by ComTech on August 26, 1996.  CCI submitted a reply to the opposition.  See Reply to Opposition to Application for Review, submitted by CCI on September 9, 1996.


�	Petition for Reconsideration, filed by ComTech on August 1, 1996.


�	Opposition to Petition for Reconsideration, and Motion to Revoke ComTech's STA, and Informal Motion to Revoke [ComTech's] License, and Motion to Compel Service of Ex Parte Communication, and Motion to Refer These Matters to the Commissioners, filed by CCI on August 14, 1996.  ComTech submitted a reply to CCI's opposition.  See Reply to Opposition to Petition for Reconsideration, filed by ComTech on August 26, 1996. 


�	Letter of Terry L. Fishel, Chief, Land Mobile Branch, to Alan S. Tilles, Esq., dated December 24, 1996.


�	Id.


�	CCI filed an opposition to the ComTech Application for Review.  See Opposition to Application for Review, filed by CCI on February 6, 1997.  In turn, ComTech responded with a reply.  See Reply filed by ComTech on February 19, 1997.   In addition, ComTech requested a stay of that portion of the Branch's December 24, 1996 decision revoking ComTech's STA.  See Request for Stay filed by ComTech on January 23, 1997. ComTech contended that if the Commission forced ComTech to move back to its originally licensed site, there would be a significant disruption to ComTech's customers on the system.  Id. at 1.  The Division denied ComTech's request for a stay on the basis that ComTech failed to make a showing of irreparable harm, demonstrate a substantial likelihood of success on the merits, or show how the public interest supports a stay.  See Letter of Walter G. Boswell, Chief, Licensing Division, Office of Operations, Wireless Telecommunications Bureau, to Alan S. Tilles, Esq. and Timothy E. Welch, Esq., dated March 13, 1997.  In addition, without evidence that the originally licensed site was unavailable or otherwise unacceptable, the Division concluded that ComTech would still be able to operate from the original site.  Id.


�	See RKO General, Inc. v. FCC, 670 F.2d 215, 232 (D.C.Cir.1981), cert. denied, 456 U.S. 927 and 457 U.S. 1119 (1982) ("the Commission must rely heavily on the completeness and accuracy of the submissions made to it, and its applicants in turn have an affirmative duty to inform the Commission of the facts it needs in order to fulfill its statutory mandate");  see also Policy Regarding Character Qualifications in Broadcast Licensing, 102 FCC 2d 1179, 1210 (1985), recon. denied, 1 FCC Rcd. 421 (1986), modified, 5 FCC Rcd. 3252 (1990), recon. granted in part, 6 FCC Rcd. 3448 (1991)  (this duty is so important that "the scheme of regulation rests on the assumption that applicants will supply the Commission with accurate information").


�	It is well established that the Commission may, upon learning that an application has been granted as a result of an inadvertent ministerial error, set aside the erroneous grant.   See Interstate Broadcasting Company, Inc., 2 FCC Rcd. 4051 (1987); American Trucking Association v. Frisco Transportation Company, 358 U.S. 133 (1958); and Chlorine Institute v. OSHA, 613 F.2d 120 (5th Cir. 1980).  The doctrine of administrative finality does not bar recision of the grant.  See Hazel-Atlas Co. v. Hartford Co., 332 U.S. 238, 244 (1941) (Supreme Court held that agency errors should not be elevated to the status of unreviewable judgments).


�	Applications are considered mutually exclusive when their base stations are at least 120 kilometers apart.  See 47 C.F.R. §§ 90.711(a) and 90.723(f).  Because the Mount Allison site and the Hammer Lane site are 88.4 kilometers apart, they are considered to be in the same geographic area.


�	See  47 C.F.R. § 90.711(a).


�	See Commission Announces Lottery for Rank Ordering of 220-222 MHz Private Land Mobile "Local" Channels, Public Notice, 7 FCC Rcd. 6378 (1992) (September 10, 1992 Public Notice).


�	Kitsap Cellular was picked as the 319th application and CCI was picked as the 2,777th application.  See Commission Announces Tentative Selectees for 220-222 MHz Private Land Mobile "Local" Channels, Public Notice, DA 93-71 (January 26, 1993).  See also Update of Tentative Selectees Identified for 220-222 MHz Private Land Mobile "Local" Channels, Public Notice, DA 93-287 (March 12, 1993).


�	CCI Application for Review at 11-12.


�	See 47 C.F.R. § 90.751.


� 	We question the Branch’s decision to grant an STA to CCI under these circumstances.  However, we need not address this issue further in light of the fact that the STA was subsequently revoked by the Branch, a decision we uphold here.  


� 	Letter of Terry L. Fishel, Chief, Land Mobile Branch, to Alan S. Tilles, Esq., dated December 24, 1996.







