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MEMORANDUM OPINION AND ORDER
   Adopted: March 7, 2000

Released: March 10, 2000
By the Commission:

1. The Commission has before it two Applications for Review, filed together on June 23, 1999, by North Sight Communications, Inc. (North Sight).
  North Sight seeks review of a May 20, 1999 decision by the Licensing and Technical Analysis Branch (Branch), Commercial Wireless Division of the Wireless Telecommunications Bureau, upholding on reconsideration the assignment of trunked SMR station KNRT377 from Island Mobile Communications, L.C. (IMC) to American Beeper of the Virgin Islands (American Beeper).
  North Sight also seeks review of the Branch’s approval of American Beeper’s modification application reflecting the relocation of the station.  North Sight argues that the license for station KNRT377 should have been revoked on the grounds the station was not constructed or operating, and therefore automatically cancelled pursuant to the Commission’s rules.

2. In its May 20, 1999 decision, the Branch found that the evidence presented by North Sight did not support its claim that station KNRT377 was not constructed or operating.
  The Branch found that the station had been placed into operation in October 1996, but that in November 1997, the licensee had deconstructed the site and moved it to a site approximately five miles away, where the licensee resumed operations.
  The relocation was permitted by Section 90.693 of the Commission’s rules, which allows incumbent SMR licensees to move their facilities provided the relocation does not expand the station’s interference contour.
  Therefore, the Branch also upheld the grant of American Beeper’s modification application reflecting the relocation of the station to the new location.  However, because American Beeper had failed to notify the Commission of the site relocation within 30 days as required by Section 90.693, the Branch also referred the matter to the Bureau’s Enforcement Division.
 

3. In its Application for Review, North Sight presents no arguments that would lead us to alter the Bureau’s decision.  The Branch properly rejected North Sight’s argument that station KNRT377 was non-operational.  North Sight’s allegations were based on monitoring of the original station site, not the relocated site.  Additionally, American Beeper provided numerous certifications under penalty of perjury from knowledgeable persons that the station was timely constructed, that its relocation occurred in November 1997, and that it has been operational since then.  Thus, the license did not automatically cancel as North Sight alleges.

4. The Branch also properly granted the modification application for relocation of station KNRT377.  Although American Beeper did not provide notification of the relocation within 30 days as required by Commission rules, the modification did not require prior Commission approval.  Therefore, it was appropriate for the Branch to grant the modification and refer the rule violation for further enforcement action, which has since occurred.
5. ACCORDINGLY IT IS ORDERED that, pursuant to Section 5(c)(5) of the Communications Act, as amended, 47 U.S.C. § 155(c)(5), and section 1.115(g) of the Commission’s rules, 47 C.F.R. § 1.115(g), the Applications for Review against FCC File No. S002670 and FCC File No. D111704 filed by North Sight Communications, Inc., on June 23, 1999, in the above-captioned proceeding ARE DENIED.
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�  Application for Review, Application for Assignment of Trunked SMR Station KNRT377, filed June 23, 1999 (FCC File no. S002670); Application for Review, Application for Modification of Trunked SMR Station KNRT377, filed June 23, 1999 (FCC File No. D111704).





�  Letter Decision from Terry L. Fishel, Deputy Chief, Licensing and Technical Analysis Branch, to Allen S. Tilles, Esq., and Audrey P. Rasmussen, Esq., dated May 20, 1999 (Reference No. 7110-02) (Letter Decision).





�  Id. at 2-3.


�  Id. at 2.





�  47 C.F.R. § 90.693.





�  Letter Decision at 3. In a subsequent order (not at issue here), the Enforcement Division issued a forfeiture of $2,000 for American Beeper’s failure to file a timely notification.  In the Matter of American Beeper Co, of the Virgin Islands, Notice of Apparent Liability for Forfeiture, DA 99-1485 (WTB Enf. Div.: rel. July 29, 1999).  Our records indicate that the amount was timely paid.  










