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   Adopted:  February 25, 2000
Released:  March 1, 2000
By the Commission:

I.  INTRODUCTION

1. The Commission has before it an Application for Review filed on September 12, 1996, by

Roger Dickinson d/b/a Portable Walkie Talkies to Go (Dickinson).
  Dickinson requests review of an

August 13, 1996, letter ruling by the Chief, Land Mobile Branch, Licensing Division (Division),
 Wireless Telecommunications Bureau, which canceled Station KGU261's authorization on the basis that Station KGU261 had failed to operate for a period in excess of one year.
  Based on the record in this proceeding, we find no basis to reverse the August 13, 1996, decision.  Accordingly, for the reasons set forth below, Dickinson's Application for Review is denied.
II. BACKGROUND

2. On June 15, 1993, Station KGU261, licensed to Nelson Brothers Trucking (Nelson), was modified

to reflect three California transmitter sites:  a primary site at Mount Diablo-Walnut Creek, and two

secondary sites at Mount Loma Prieta-Los Gatos, and Call Mountain-San Juan Batista.  On September 12, 1995, Nelson assigned the license to operate Station KGU261 to Dickinson.

3. On May 15, 1996, Dickinson filed a request for a twelve-month extension of the eight-month

construction requirement
 for Station KGU261 (Extension Request). 
  Dickinson stated in the Extension Request, that additional time was required to construct two of the three authorized locations.
   Dickinson alleged that storms had damaged the repeater at Station KGU261’s primary site located at Mount Diablo, and that it was currently negotiating a lease for the Call Mountain-San Juan Batista secondary location.
  Dickinson also noted in the Extension Request that it had applied for a fourth site at Black Mountain-Palo Alto.
 


4.
On May 31, 1996, the Division denied Dickinson’s Extension Request and set aside the September 12, 1995, assignment action. 
  The Division concluded that, since only the Loma Prieta-Los Gatos site (a secondary site located more than 53 miles from the primary site) was in service, Station KGU261 was not timely constructed.  The Denial Letter specifically stated that there was no evidence of construction provided with Dickinson’s Assignment Application, and that the Commission had eliminated the availability of extended implementation authority in the 800 MHz SMR service. 
  The Division also dismissed the Assignment Application requesting assignment of Station KGU261 from Nelson to Dickinson, on the basis that under Section 90.609 of the Commission’s Rules, a license to operate a radio system may not be assigned prior to the completion of construction of the facility.
 

5.    Dickinson filed a petition for reconsideration of the May 31, 1996, denial action on 

June 25, 1996.
  Dickinson argued that Station KGU261 had been constructed by Nelson, the assignor, and had operated prior to the assignment to Dickinson.  Dickinson alleged that it was not aware at the time of the assignment that Nelson had taken Station KGU261 out of service on April 11, 1995, due to a bankruptcy proceeding,
 or that Nelson had removed some of Station KGU261’s transmitting equipment.  Dickinson admitted that the Walnut Creek-Mount Diablo primary site remained out of operation.
  Dickinson further argued that the Division action setting aside the assignment authorization more than thirty days after the grant of the Assignment Application violated the Commission’s Rules.
  

6. On July 29, 1996, the Division granted Dickinson’s Petition in part, and denied it in part.

Specifically, the Division granted reconsideration of its action setting aside the assignment of Station KGU261 from Nelson to Dickinson.
   The Division also concluded, however, that because Station KGU261 had already been out of operation for a period in excess of one year before Dickinson sought relief, the station license had automatically canceled pursuant to Section 90.157 of the Commission’s Rules.
  

7. On August 2, 1996, Dickinson filed a petition for reconsideration (Further Petition) of the July 29,

1996, action.
  Dickinson argued that Station KGU261 had not failed to operate for a period in excess of one year, since the Loma Prieta-Los Gatos secondary site was operational.
  Dickinson additionally alleged that it had sought reinstatement of its license within thirty days of cancellation by filing its Extension Request, and that Section 90.149(a) of the Commission’s Rules
 allows an additional thirty days in which to apply for reinstatement of an expired license.
  

8.
On August 13, 1996, the Division denied the Further Petition on the basis that the Loma Prieta-Los Gatos site was a secondary site, which received no co-channel protection and could not be used to satisfy the operational requirements of Section 90.157 of the Commission’s Rules.
   The August 13, 1996, denial action also noted that Section 90.149(a) of the Commission’s Rules applies to the reinstatement of “expired” licenses, and had no relevance to the “automatic cancellation” of licenses pursuant to the provisions of Section 90.157 of the Commission’s Rules.


9.
On September 12, 1996, Dickinson filed the instant Application for Review of the August 13, 1996, action, reiterating the argument that operations at the Loma Prieta-Los Gatos secondary site of Station KGU261 satisfied the Commission’s operational requirements.
  Dickinson additionally reiterated the argument that he was entitled to a thirty-day reinstatement right after Station KGU261 had been canceled, arguing that the cancellation of his license was the same as having the license expire.
 

III. DISCUSSION

10. Dickinson’s Application for Review provides no new information that had not been previously 

considered, and presents no arguments that would lead us to change the decision of the Division.  The matters raised below were properly decided on delegated authority on August 13, 1996, and we uphold the underlying action for the reasons stated therein.  

11. The set aside of Station KGU261’s authorization is no longer subject to review.  On September 

12, 1995, Dickinson’s Assignment Application requesting authorization to operate Station KGU261 was granted.
  On May 31, 1996, the assignment authorization was set aside, pending proof of construction of the station’s facilities.
  Dickinson timely filed a Petition for Reconsideration of the May 31, 1996, action, resulting in the Division granting reconsideration of its set aside action.
  Thus, the set aside issue is no longer before us.

12. The instant Application for Review has two remaining issues.  First, whether construction and

operation of a secondary site can be used to satisfy the operational requirements of Section 90.157 of the Commission’s Rules, 
 and second, whether the reinstatement provision of Section 90.149(a)
 of the Commission’s Rules applies to licenses which automatically cancel as a result of failing to satisfy Section 90.157.  Under the Commission’s Rules, there are three ways in which an 800 MHz Conventional Specialized Mobile Radio (SMR) authorization, such as the authorization licensed to operate SMR Station KGU261, could result in automatic license cancellation.  Such station authorizations automatically terminate if they are not: (1) timely constructed;
 (2) placed in operation within prescribed time periods,
 or (3) have not operated for a period in excess of one year.
  In the matter before us, Station KGU261 was canceled by the Division for failure to operate for a period in excess of one year.
    

13. Dickinson was initially notified that Station KGU261 had automatically canceled, for failure to 

operate for a period in excess of one year, by letter dated July 29, 1996.
  The Division determined that Station KGU261 had already canceled automatically pursuant to Section 90.157 of the Commission’s Rules, at the time Dickinson’s Extension Request dated May 13, 1996, was received by the Commission on May 15, 1996.
   Dickinson received subsequent confirmation in response to its Petition for Reconsideration, by letter dated August 13, 1996, that Station KGU261 had automatically canceled for failure to operate for a period in excess of one year.
  The Application for Review before us concerns the subsequent confirmation.  


14.  There is no refutation on the record that the equipment associated with Station KGU261’s primary site ceased operations on April 11, 1995, when Nelson Brothers Trucking, the assignor of Station KGU261, removed the transmitting equipment from the primary location, as well as from two of the station’s secondary sites, due to the institution of a bankruptcy proceeding.
  The primary site was still not in operation thirteen months later, at the time of the Extension Request, due to winter storms which “took the tower down and damaged [the] repeater.”
  The primary site remained inoperative as of the filing of the Petition, at which time counsel for Dickinson stated that “the 285’ tower at Mr. 

Dickinson’s primary site at Walnut Creek (Mt. Diablo) was felled in December 1995 by a severe winter storm and the tower remains unrepaired.”
                

15. Dickinson alleges that primary and secondary facilities are the same.  We disagree.  It has been 

the Commission’s policy to license secondary facilities in the 800 MHz band solely as an adjunct to primary facilities.  Additionally, secondary sites operate on a secondary basis and are not protected from interference from primary operations.
  For example, a secondary station may be forced to terminate operations if a co-channel licensee should locate a station within 70 miles of the secondary site.


16.
There is not sufficient evidence in the record to indicate that Dickinson continuously operated 

any of the sites associated with Station KGU261 during the subject period, including the Loma Prieta-Los Gatos secondary site. Dickinson failed to provide any documentation, such as station-specific canceled checks, system maintenance records, equipment serial numbers, or sworn affidavits from employees who had used the system during the subject period, to demonstrate continuous operation of Station KGU261.
 We further note that the Division forwarded two letters to Dickinson, on November 17, 1997, and April 14, 1999, seeking operational status of the station.  In response to its letters, Dickinson merely stated that the “construction and operation of Station KGU261 are a matter of record with the Commission.”
 We find, therefore, that Dickinson’s operation of Station KGU261 at the Loma-Prieta-Los Gatos secondary site, a site located more than 53 miles from the primary site, does not satisfy the operational requirements of Section 90.157 of the Commission’s Rules.

17. We additionally reject Dickinson’s argument that a license which has automatically canceled

should be treated the same as a license which has expired.  The reinstatement provision of former Section 90.149(a) of the Commission’s Rules explicitly applied only to “expired licenses,” and not to canceled licenses.
  Under Dickinson’s interpretation, a licensee need never put its station into operation, so long as it timely seeks reinstatement every year when the license automatically cancels.  We believe that this would contravene the intent of the construction requirement, which is to assure that licensees actually use the valuable spectrum that they are assigned.
  

18.  We also note that former Section 90.149(b) of the Commission’s Rules requires the filing of an

Application for Reinstatement.
  If an Application for Reinstatement is not filed, the authorization “shall be deemed to have been automatically cancelled on the date specified on the authorization.”
  Dickinson never filed an Application for Reinstatement.  Instead, Dickinson argued in its Further Petition that the May 13, 1996, Extension Request should have been considered to be a timely-filed reinstatement request, since it was filed thirty days after the station was taken out of service due to the bankruptcy proceeding.  We disagree.  If Dickinson had been eligible to initiate reinstatement of its license, it would have filed an Application for Reinstatement on or before July 15, 1998, since its license expired on June 15, 1998.  Because the license had not expired, but had cancelled automatically due to failure to operate for a period in excess of one year, Dickinson could not and did not file a reinstatement request.            

IV. CONCLUSION AND ORDERING CLAUSE


19.
Accordingly, IT IS ORDERED that pursuant to Sections 4(i) and 5(c) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 155(c) and Section 1.115(e) of the Commission’s Rules, 47 C.F.R. § 1.115(e), the Application for Review filed on September 12, 1996, by Roger Dickinson d/b/a Portable Walkie Talkies to Go IS DENIED.     

                                                        FEDERAL COMMUNICATIONS  COMMISSION

                                                        Magalie Roman Salas

                                                        Secretary                                       

�Application for Review (filed Sept. 12, 1996) (Application for Review).  We note that Dickinson failed to specify the Palo Alto site in the caption of its Application for Review.  The Palo Alto site was added to Station KGU261 on July 17, 1996, and was included in the August 13, 1996, action canceling the station.  


 


�Pursuant to a reorganization of the Wireless Telecommunications Bureau in 1997, the pertinent functions of the Licensing Division regarding private wireless matters are now administered by the Licensing and Technical Analysis Branch of the Public Safety and Private Wireless Division. 


 


�See Letter to Timothy E. Welch, former counsel to Roger Dickinson d/b/a Portable Walkie Talkies To Go, from Michael J. Regiec on behalf of Terry L. Fishel, Federal Communications Commission (Aug. 13, 1996).


 


�See Application Number 502323, filed on May 3, 1995, requesting assignment from Nelson Brothers Trucking to Roger Dickinson d/b/a Portable Walkie Talkies to Go, to operate Station KGU261 on frequency pair 807.1125/852.1125 MHz  (Assignment Application).





�47 C.F.R. § 90.633 (1996).


 


�Letter from Roger Dickinson, Portable Walkie Talkies To Go, to Terry L. Fishel, Federal Communications Commission (dated May 13, 1996 and filed May 15, 1996).


  


�Id. 





�Id. 





�Id.  The addition of the Black Mountain-Palo Alto site was subsequently granted on July 17, 1996.





�Letter from Terry L. Fishel, Federal Communications Commission, to Roger Dickinson, Portable Walkie Talkies To Go (May 31, 1996) (Denial Letter). 





�Id.  (citing Amendment of Part 90 of the Commission’s Rules to Facilitate Future Development of SMR Systems in the 800 MHz Frequency Band, First Report and Order, Eighth Report and Order and Second Further Notice of Proposed Rule Making, PR Docket No. 93-144, 11 FCC Rcd 1463, 1524 ¶ 110 (1995)).





�Denial Letter (citing 47 C.F.R. § 90.609 (1996)).  


  


�Petition for Reconsideration (June 25, 1996) (Petition).  


 


�Attached to the Petition was a copy of the Notice of Commencement of Case under Chapter 7 of the Bankruptcy Code, Nelson Brothers Trucking, Case No. 95-52223 mm (Bankr. N.D.Cal. April 15, 1995).  


 


�See Petition at 3. 


  


�Id. at 6-7. 





�Letter from Michael J. Regiec on behalf of Terry L. Fishel, Federal Communications Commission, to Timothy E. Welch, former counsel to Roger Dickinson d/b/a Portable Walkie Talkies To Go (July 29, 1996).


   


�Id. (citing 47 C.F.R. § 90.157). 


 


�Petition for Reconsideration (August 2, 1996).


 


�Id. at 1.





�47 C.F.R. § 90.149(a). 





�Id.


 


�Supra note 3.


  


�Id.


  


�Application for Review at 3-4.


   


�Id. at 4-5. 





�Supra note 4.


 


�Supra note 10.


 


�Supra note 17.


 


�47 C.F.R. § 90.157.


  


�Supra note 21.


 


�See 47 C.F.R. §§ 90.155, 90.633(c) (1996).    


 


�Id. 


 


�See 47 C.F.R. § 90.157 (1996). 


  


�Id. 


 


�Supra note 17.


 


�Id. 





�Supra note 3. 





�Supra note 13 at 2. 





�Supra note 6. 





� Supra note 13 at 3, footnote 4.





�See 47 C.F.R. §90.7, for a definition of “secondary operations.”





�See In the Matter of Amendment of Parts 2 and 90 of the Commission’s Rules to Provide for the Use of 200 Channels Outside the Designated Filing Areas in the 896-901 MHz and 935-940 MHz bands allotted to the Specialized Mobile Radio Pool, PR Docket No. 89-553, NPRM, 4 FCC Rcd 8673, at para. 6 (1989). 





�See generally In the Matter of Dale Kane d/b/a Kane Communications, Order, 13 FCC Rcd 18735 (1999);  In the Matter of Veracon, Inc., Order, (WTB PSPWD rel Oct. 1, 1999) target licensess of finder’s preference proceedings did not prevail after failing to provide any objective and documentary evidence of compliance with the Commission’s construction and operation rules.)





�Letters from Dennis C. Brown, counsel to Roger Dickinson d/b/a/ Portable Walkie Talkies to Go, to the Licensing and Technical Analysis Branch, Public Safety and Private Wireless Division, Federal Communications Commission (dated December 16, 1997, and April 27, 1999, respectively).





�47 C.F.R. § 90.149(a) (1996).  The reinstatement rule was eliminated in Amendment of Parts 0, 1, 13, 22, 24, 26, 27, 80, 87, 90, 95, 97, and 101 of the Commission’s Rules to Facilitate the Development and Use of the Universal Licensing System in the Wireless Telecommunications Services, Report and Order, WT Docket No. 98-20, 13 FCC Rcd 21027 (1998), on recon., Memorandum Opinion and Order, 14 FCC Rcd 11476 (1999). 





�See Amendment of Parts 1 and 90 of the Commission's Rules Concerning the Construction, Licensing, and Operation of Private Land Mobile Radio Stations, Report and Order, RM-6910, 6 FCC Rcd 7297, 7299 ¶  (1991).


�47 C.F.R. § 90.149(b) (1996).





�Id.  
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