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I. INTRODUCTION

1.  In this Memorandum Opinion and Order, we address the application for review filed by Veracon Corp. (Veracon).
  Veracon seeks review of the February 2, 1998, decision by the Wireless Telecommunications Bureau (Bureau), Commercial Wireless Division, Licensing and Technical Analysis Branch (Branch) denying Veracon's request for reconsideration of the grant of the above-captioned application
 filed by Quatron Communications, Inc. (Quatron).
  For the reasons stated herein, we deny Veracon’s application for review.

II.  BACKGROUND

2.  On January 17, 1989, the Bureau issued to Quatron a license to operate Station WNNJ617, a mobile relay station with a power limit of 70 watts, on 854.7125 MHz in Hinsdale, Illinois.
  The following year, Quatron modified the license to add a community repeater station at the Sears Tower in Chicago, Illinois.
  


3.  On March 22, 1995, Quatron filed an application seeking to modify the authorized facilities of Station WNNJ617 to relocate its Sears Tower operation to the Standard Oil Building in Chicago and to discontinue use of the Hinsdale site.
  Quatron also requested to increase the authorized mobile count, power, and height associated with Station WNNJ617’s operations.
  Before processing of the modification application was completed, Veracon filed a letter of objection on August 7, 1995,
 which alleged that the station had not been in operation at the Sears Tower location since September 1, 1993, and requested that the application be dismissed without further action in accordance with Section 90.157 of the Commission's Rules.
  On August 17, 1995, Quatron filed an application seeking to assign the WNNJ617 license to O'Hare-Midway Limousine Service (O'Hare).
  The August 7, 1995 letter was associated with the modification application but the information contained therein was deemed insufficient to deny the application and the modification application was granted on August 28, 1995.
  


4.  Veracon, believing that the Bureau had not associated and considered its letter of objection, filed a request for reconsideration of the grant, which was timely received on September 14, 1995.
  Veracon again asserted that Section 90.157 of the Commission's Rules should be invoked to permanently and automatically discontinue the license because the station had not operated at the Sears Tower location for one year or more.  Seeking to clarify and resolve this issue and others, the Branch sent a letter to Quatron and O'Hare on December 8, 1995, requesting specific information certifying construction and continued operation of the station and O'Hare's alleged operation of the facilities proposed in the assignment application.
  O'Hare responded to the staff's request on December 28, 1995, and Quatron provided its documentation on January 5, 1996.  Correspondence continued to be received from Veracon, Quatron, and O'Hare through July 22, 1997.  Processing of the application to assign the license to O'Hare did not proceed during this period.  


5.  On February 2, 1998, the Branch denied Veracon's request for reconsideration of the grant of Quatron’s modification application because there was insufficient documentation to clearly establish that the facilities licensed under the authorization for Station WNNJ617 failed to operate for one year or more.
  Based on its decision regarding the modification application, the Branch found that the assignment application for O'Hare was in order and should be processed.
  


6.  Veracon filed its Application for Review of the Branch's decision on March 4, 1998.  O'Hare and Quatron each filed Oppositions to the Application for Review on March 17, 1998.
  Veracon filed a Reply on March 31, 1998, and submitted a Revised Reply and Consolidated Reply on April 2, 1998.
  On April 13, 1998, O'Hare submitted a Supplemental Opposition.

III.  DISCUSSION

7.  In its application for review, Veracon raises four issues:  (1) whether the Branch erroneously determined that the modification application received appropriate frequency coordination; (2) whether the Branch failed to take into consideration all of the evidence presented by Veracon demonstrating that Station WNNJ617 was inoperative for over one year; (3) whether the Branch relied on an erroneous interpretation of Section 90.157 when it reaffirmed the grant of the captioned application; and (4) whether Veracon has been unduly prejudiced by the Branch's procedural errors, findings of fact, and conclusions of law in this proceeding.
 


8.  Frequency Coordination.  Veracon argues that Quatron's modification application submitted to the frequency coordinator in March, 1995 was not properly coordinated and therefore should have been denied.
  It argues that Quatron concealed the fact that the Sears Tower site had not been operating since August, 1993, and as a result, the frequency coordinator believed it was certifying to a short relocation from the Sears Tower to the Standard Oil Building (less than one mile) rather than from Hinsdale to the Standard Oil Building (sixteen miles); and a decrease in antenna height from the Sears Tower (444 meters) to the Standard Oil Building (361 meters), rather than a large increase from the Hinsdale antenna height (61 meters).
  Veracon therefore asserts that the Branch should have rescinded the grant of the modification, which significantly altered the station's footprint and materially increased interference potential to Veracon's co-channel facilities, and denied the application on the grounds that the frequency coordination was falsely obtained.


9.  Veracon misperceives the proposal submitted to the frequency coordinator.  The application did not seek to modify the Sears Tower site by relocating it to the Standard Oil Building.  Rather, the application proposed to modify the license for Station WNNJ617 by adding a site at the Standard Oil Building, deleting the Sears Tower site, and discontinuing use of the Hinsdale site.  The Sears Tower and Standard Oil Building are buildings of similar height and are located only a few blocks apart in downtown Chicago.  We believe that operation of a repeater or base station from these locales would have a similar footprint.  As O'Hare notes in its Opposition, Veracon did not object to the frequency coordination that occurred when Quatron received authority in 1990 to add the Sears Tower site.
 Further, we believe that the subject modification is very similar to the 1990 modification.  Veracon has not submitted any documentary evidence, such as a declaration from a frequency coordinator, that the facts as presented by Veracon would lead to a different result.  Veracon’s argument is not “patent” as it claims but rather is an unsubstantiated conclusion as to what the frequency coordinator would have done in such a situation.  We are not persuaded by Veracon’s argument.  


10.  While Quatron has admitted that it had discontinued its operation at the Sears Tower,
 nonetheless we find that this did not invalidate its license.
  Because we conclude that the Hinsdale site was in operation during all times relevant to this application,
 and because the frequency coordinator reached a decision based on circumstances similar to both of these buildings, we believe it was not improper for the frequency coordinator to act on a valid license and certify the 1995 modification application.  While we remind all parties that this channel is a shared channel and as such they must be aware of their obligation to refrain from unnecessary or inappropriate dominance of the channel,
 at this time, we rely on the decision of the frequency coordinator who found that there were no interference concerns sufficient to bar the proposed modification to the license.
  


11.  As to Veracon's claim that Quatron obtained the frequency coordination falsely and the application should be rescinded on that ground alone, we find that this characterization of Quatron's conduct is without foundation.  In making this allegation, Veracon states that Quatron “concealed from the frequency coordinator that the base station at the Sears Tower was not in operation and no longer an authorized site.”
  However, Quatron has consistently proceeded with the understanding that it had a valid license even though it had discontinued use of that site and doing so cannot create an presumption of willful misrepresentation.  Veracon’s argument on this issue is particularly unpersuasive in that our finding on the validity of the WNNJ617 license after the discontinuance of the Sears Tower site is in accord with Quatron’s.  We do not find any misleading conduct on the part of Quatron and do not accept Veracon’s claim that the frequency coordination was falsely obtained.


12.  Consideration of the Evidence.  Veracon next argues that the Branch erroneously found that the evidence presented by Veracon was insufficient to demonstrate that Quatron had not operated the facilities authorized under Station WNNJ617 from any location for over one year and, therefore, erroneously concluded that the license for Station WNNJ617 was valid.  To support its claim, Veracon provided the declaration of its president, Robert R. Barcal, who stated that he "had monitored and checked the frequency for active access codes on 854.7125 MHz in the Chicago area for traffic specifically associated with Quatron, Inc."
  Mr. Barcal also stated that he had "determined that this system was not and has not been operational since at least November 1, 1994."
  Additionally, Veracon provided the sworn statement of a principal of Peco and Associates, a co-channel licensee on frequency 854.7125 MHz, stating that since its operation on and monitoring of the frequency from mid-1983 until about October of 1995, Peco never heard any transmission by Quatron.
  Veracon also submitted an affidavit by a former employee of Quatron, Michael Mietus, attesting that he was the sole technician employed by Quatron from September, 1990 to August, 1995, and that Quatron never permanently installed facilities operating on frequency 851.7125 MHz at the Hinsdale site.
  


13.  We find that Veracon has not proven that the Hinsdale site was not in operation for over one year.  Evidence of sporadic monitoring by itself does not defeat Quatron's assertion and does not conclusively demonstrate that the Hinsdale station permanently discontinued operations as defined in Section 90.157 of the Commission's Rules.
  The record does not contain any detailed records of the alleged monitoring such as logs showing the exact duration of the monitoring, nor has it submitted any monitoring studies to support its claim of inoperation.  We find that the statements of Mr. Barcal and Mr. Zografos submitted by Veracon do not sufficiently establish that Quatron did not operate at the Hinsdale station for an entire year.  In addition, we note that the Mietus statement is not conclusive on this matter. According to Quatron, its president personally installed and operated Station WNNJ617’s repeater at the Hinsdale location one floor below the roof of the building.
  Mr. Mietus thus did not install the repeater himself, and, as his duties involved the equipment on the roof of the building, it is reasonable to conclude that he might have been unaware of the repeater's presence.
  


14.  In addition, we also believe that Quatron has overcome any presumption of non-operation by the evidence it provided in opposition to the application for review.  For instance, during the course of this proceeding, Quatron submitted documentation indicating that the Sears Tower site had not been in operation for over one year.
  Quatron's documentation also shows, however, that the Hinsdale site had been in continuous operation since January, 1989.
  Further, Quatron suggested that Veracon may not have known the site was operational because a selective signal other than conventional tone or digital coded squelch was required to activate the repeater and thus Veracon may not have had the capability to activate the repeater in connection with its monitoring of the frequency.
  As part of its Opposition, Quatron also submitted a letter from the president of Hinsdale Management Corporation, Alfred N. Koplin, stating that Quatron has operated 800 MHz repeater equipment at the Hinsdale, Illinois site since 1989.
 


15.  While we recognize that there is conflicting evidence in the record, we nonetheless note that the Commission has broad discretion as to how much weight to accord disputed facts based on the existing record.
  Relevant to the weight given to submitted evidence is whether the declarants are disinterested witnesses.
  Taking all of this into consideration, we are not persuaded that we should alter the Bureau's previous decision.  The burden of proof is on Veracon to prove that Quatron had discontinued operations and it has failed to meet its burden.


16.  Veracon emphasizes that its evidence was submitted in affidavit form or otherwise under the penalty of perjury and is thus entitled to greater weight than that of Quatron, which was not submitted in such form.
  Veracon argues that Section 1.16 of the Commission's Rules mandates that filings to the Commission be made under penalty of perjury.
  In doing so, it argues that because Quatron failed to submit evidence under the same conditions, that evidence is insufficient to overcome Veracon's arguments.  


17.  The Commission has established numerous procedural safeguards to assure the validity of information presented by parties.  First, the signature of an attorney on any document filed by a party constitutes a certificate by him that he has read the document and that to the best of his knowledge, information, and belief there is good ground to support it.
  Next, the Commission's Rules make a blanket admonition to all parties participating in proceedings before the Commission that they shall not make any misrepresentation or willful material omission bearing on any matter within the jurisdiction of the Commission.
  This duty of candor requires applicants to be fully forthcoming as to all facts and information that may be decisionally significant to their application.
  We further note that any false or misleading submissions can have serious implications.  Penalties for such conduct may include license revocation, forfeitures, and referral to the Department of Justice for violation of 18 U.S.C. § 1001.
  With these safeguards in place, and absent any specific regulatory requirement, we believe that Quatron was not obligated to make its evidentiary submissions under penalty of perjury.


18.  Interpretation of Section 90.157.  Veracon also argues that because Quatron's community repeater on the Sears Tower was not in operation for over one year, it no longer was permitted to change its authority from the Sears Tower to the Standard Oil Building because the authorization for the Sears Tower site had automatically cancelled pursuant to Section 90.157 of the Commission's Rules.  Quatron and O'Hare argue that the rule applies to a license in its entirety, so because Quatron continued to operate at its primary Hinsdale site, the license did not automatically cancel because Quatron had discontinued its use of the Sears Tower site.
  


19.  We conclude that the Branch properly interpreted that Section 90.157 of the Commission’s Rules applies to a license in its entirety.  Section 90.157 states that "The license for a station shall cancel automatically upon discontinuance of operations and the licensee shall forward the station license to the Commission."
  Quatron did not receive separate licenses for the Sears Tower site and the Hinsdale site; rather, both stations are covered under the one license for Station WNNJ617 issued to Quatron; and, it is that license, in its entirety, which is at issue in these proceedings.  The community repeater at the Sears Tower was only a part of the authorization and, even though by Quatron’s own admission the operation of this station was discontinued, it does not trigger cancellation of the entire license.  Moreover, Section 90.157 directs the licensee to forward the license to the Commission upon cancellation due to discontinuance.
  In that Quatron did not receive a separate license for the Sears Tower site, there was no license to forward to the Commission.  Therefore, we conclude that the license for Station WNNJ617 did not automatically cancel.  At most, Quatron is guilty of failing to update its license information.  However, the record does not support a finding that Station WNNJ617 discontinued operations within the meaning of Section 90.157 of the Commission's Rules.


20.  Prejudicial Error.  Veracon also alleges that the Branch failed to follow proper procedures, which subsequently resulted in undue prejudice to Veracon.  Specifically, Veracon argues that the Branch should have sent its letter of inquiry to Quatron before the modification application was granted.  Veracon contends that because the Branch decided to grant the application first and to make inquiries post-grant, the Branch forced Veracon to incur the additional time and expense required to appeal that grant, and to suffer continued electrical interference while the litigation was pending. Veracon, however, does not cite a specific procedural rule that the Branch violated.  Veracon's correspondence of August 7, 1995 alleging that Quatron's license had automatically canceled pursuant to Section 90.157 of the Commission's Rules was reviewed and considered by Branch staff.  From the record in the proceeding, it appears that the staff’s determination was that the information received from Veracon was insufficient to deny the application and thus such an inquiry was unnecessary.  We find no prejudice in the timing of the Commission's issuance of the inquiry letter.

IV.  CONCLUSION

21.  Veracon has not established that the Hinsdale site, as well as the Sears Tower site, discontinued operations for a year or more.  Because Section 90.157 of the Commission's Rules does not trigger license cancellation in cases where operation of a repeater is discontinued but the base station continues to operate, we find no error in the Branch's conclusion that Quatron's modification application had proper frequency coordination.  We also find no undue prejudice to Veracon with regard to the Branch's handling of this matter.  Therefore, Veracon's Application for Review is denied.

V.  ORDERING CLAUSES

22.  Accordingly, IT IS ORDERED that, pursuant to Section 4(i) of the Communications Act of 1934, as amended, 47 C.F.R. § 154(i), and Section 1.115 of the Commission's Rules, 47 C.F.R. § 1.115, the Veracon Application for Review filed on March 4, 1998 is DENIED.


23.  IT IS FURTHER ORDERED that Veracon's Motion to Accept Revised Reply filed on April 2, 1998 is GRANTED.


24.  IT IS FURTHER ORDERED that O'Hare's Motion for Leave to File Supplemental Opposition filed on April 10, 1998 is GRANTED.
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