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By the Commission:

1. Introduction.  The Commission has before it an Application for Review filed on February 17, 1999 by DCT Transmission, L.L.C. (DCT).  DCT requests Commission review of a January 20, 1999 Order on Reconsideration by the Public Safety and Private Wireless Division (Division) of the Wireless Telecommunications Bureau (Bureau or WTB) denying two petitions for reconsideration seeking (a) reinstatement of DCT's application proposing construction of new facilities in the 38.6-40.0 GHz (39 GHz) band in the West Palm Beach, Florida, area, and (b) revocation of a 39 GHz license issued to WinStar Wireless, Inc. (WinStar) in the Fort Lauderdale, Florida, area.
  For the reasons discussed herein, we deny DCT's Application for Review.  

2. Background.  On March 4, 1994, WinStar filed an application to establish a new facility in the 39 GHz band in Miami, Florida.
  WinStar's Miami Application was placed on public notice on July 6, 1994.
  On May 18, 1995, DCT filed a competing 39 GHz application in the West Palm Beach, Florida, area.
  On August 7, 1995, DCT filed an amendment to its application to eliminate the geographic overlap with WinStar's Miami Application.  On September 11, 1997, the Division's Licensing and Technical Analysis Branch (Branch) dismissed DCT's West Palm Beach Application in accordance with Sections 101.45 and 101.35 of the Commission's Rules, 47 C.F.R. §§ 101.45, 101.35.
  Section 101.45 provides that no application will be entitled to be included in a random selection process or to comparative consideration with a previously filed application unless such application is substantially complete and tendered for filing within sixty days after the date of the public notice listing the first of the conflicting applications as accepted for filing.
  The Branch dismissed DCT's West Palm Beach Application because it was filed more than sixty days after public notice of the acceptance for filing of WinStar's Miami Application.

3. On October 10, 1997, DCT filed a petition seeking reconsideration of the Branch's dismissal of its West Palm Beach Application.
  DCT argued that the amendment filed on August 7, 1995, eliminated any mutual exclusivity with WinStar's Miami Application.
  Thus, DCT argued that because Section 101.45 applies only to mutually exclusive applications, the Commission did not need to compare DCT's application filing date with the date that WinStar's Miami Application appeared on public notice.
 In addition, DCT argued that its amendment pre-dated the "freeze" on the acceptance of 39 GHz applications and amendments and, therefore, the Commission had to give immediate effect to DCT's amendment to reduce its service area.
  On February 2, 1998, the Bureau granted WinStar's Miami Application.

4. On May 10, 1995, WinStar also applied for a 39 GHz authorization in the Point-to-Point Microwave Service in Fort Lauderdale, Florida.
  The WinStar Fort Lauderdale Application was placed on public notice on May 24, 1995,
 and granted on September 15, 1997.
  On October 23, 1997, DCT filed a petition for reconsideration seeking the rescission of the grant of WinStar's Fort Lauderdale license and the restoration of its application to pending status.
  DCT argued that grant of WinStar's Fort Lauderdale Application violated the Commission's interim application processing procedures for the 39 GHz service.
  Specifically, DCT argued that WinStar's Fort Lauderdale license was mutually exclusive with DCT's application because it would employ the same 39 GHz channel pair and, therefore, WinStar's Fort Lauderdale Application should have been held in abeyance pending the Commission's ultimate conclusions in the 39 GHz rule making proceeding.
  DCT also argued that dismissal of its application was improper because the Branch did not consider the immediate effectiveness of the amendment filed on August 7, 1995, which was intended to eliminate the geographic overlap with WinStar's Miami Application.
  Finally, DCT argued that absent the recission of WinStar's grant, DCT would be deprived of its right to seek reconsideration of the dismissal of its application.
  

5. On January 21, 1999, the Division released its Order on Reconsideration denying both DCT's West Palm Beach and Fort Lauderdale Petitions.
  On February 17, 1999, DCT filed its Application for Review of the Division's (a) refusal to reinstate DCT's West Palm Beach application, and (b) refusal to set aside the grant of WinStar's Fort Lauderdale Application.
  

6. Discussion.  In its Application for Review, DCT argues that its West Palm Beach Application was improperly dismissed and should be reinstated.
  DCT contends that the August 7, 1995 amendment to its West Palm Beach application should have been given immediate effect for two reasons.
  First, DCT asserts that its amendment was submitted as a matter of right pursuant to Section 21.23(a) of the Commission’s Rules.  Consequently, DCT further asserts that the Division violated Section 21.23(a) of the Commission’s Rules by not giving effect to DCT’s amendment.
   Second, DCT, citing Moore’s Service, contends that a defective application can be amended even after the cut-off date so long as the Commission has not previously dismissed the application because it is defective.
  DCT also argues that because the amendment would cure the application defects, we should set aside WinStar’s Fort Lauderdale grant and return it to pending status for comparative consideration with DCT’s West Palm Beach application. 

7. First, the Division did not violate Section 21.23(a) in its Order on Reconsideration because the amendment did not and could not cure the untimeliness of DCT’s West Palm Beach Application.  In cases where there are competing applications, the first-filed application establishes the cut-off date.
  Even if an amendment would cure the mutual exclusivity with the first-filed application, the cut-off date set by the first-filed application remains in effect.
  Therefore, an application that is mutually exclusive as originally filed but filed beyond the cut-off period cannot be cured by an amendment that cures the mutual exclusivity.  DCT concedes that the proposed service area in its West Palm Beach Application overlapped the proposed area in WinStar’s Miami Application.
  Therefore, the West Palm Beach Application should have been filed within the sixty-day cut-off period established by WinStar’s Miami Application.
  Since DCT filed the West Palm Beach Application well beyond the sixty-day period, the application was late, and therefore, properly dismissed. 

8. Second, we do not dispute DCT’s argument that a defective application may be amended after the cut-off date, so long as the Commission has not previously dismissed the application.  However, the initial application must have been timely filed.  Here, DCT filed the initial application well after the cut-off date.  Therefore, DCT’s second argument also lacks merit.  Moreover, we find that DCT’s reliance on Moore’s Service is misplaced.  In Moore’s Service, unlike the instant case, the petitioner timely filed a competing application and the Commission held that late-filed curative minor amendments did not open a new filing window.
  

9. Finally, we will not set aside the WinStar Fort Lauderdale grant because we have determined that DCT’s West Palm Beach Application was properly dismissed as untimely.  Therefore, WinStar’s Fort Lauderdale Application was not mutually exclusive with DCT’s West Palm Beach Application and was properly granted.   Moreover, even if DCT had styled its August 7, 1995 filing as a new application, rather than an amendment to an existing application, it would have been beyond the sixty-day period for filing a competing application to WinStar’s Fort Lauderdale Application.

10. Accordingly, IT IS ORDERED that, pursuant to Sections 4(i) and 309(a) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i) and 309(a), and Section 1.115 of the Commission's Rules, 47 C.F.R. § 1.115, the Application for Review filed by DCT Transmission, L.L.C. on February 17, 1999 IS DENIED.
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