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MEMORANDUM OPINION AND ORDER
   Adopted:  January 12, 2000
Released:  January 18, 2000
By the Commission:  


1.
The Commission has before it an Application for Review (Application) filed by Capitol Radiotelephone Company, Inc. (Capitol) on August 23, 1995.  Capitol seeks reversal of an Order of the Wireless Telecommunications Bureau’s Commercial Wireless Division (Division) granting the above captioned application for assignment of license to RAM Technologies, Inc. (RAM).
  Alternatively, Capitol requests that the assignment application be designated “for evidentiary hearing to determine whether [RAM] is qualified to hold the licenses proposed to be assigned.”
 For the reasons discussed below, we deny the Application. 


2.
Capitol contends that the assignment application should be denied based on adverse findings made against RAM in a 1994 Initial Decision by Administrative Law Judge Chachkin in a separate hearing proceeding.
  We disagree.  The issue in the hearing proceeding was not RAM’s conduct or qualifications but whether Capitol had violated the Commission’s rules against causing harmful interference on a paging channel that it shared with RAM.
  In its decision below, the Bureau correctly found that Judge Chachkin’s “discussion of RAM’s character  . . . has no bearing on whether RAM is qualified to hold Commission licenses,” because “[o]nly Capitol’s qualifications and actions were designated for a hearing, not those of RAM.”
  The Bureau also found that RAM’s alleged misconduct did not raise an issue with respect to RAM's qualifications to remain a licensee. 
  We concur with the Bureau's determination.  Moreover, in 1996, the Review Board vacated Judge Chachkin’s adverse findings regarding RAM,
 a decision that was affirmed by the Commission,
 and subsequently upheld by the U.S. Court of Appeals for the District of Columbia Circuit.
  In light of these facts, we see no reason to reverse the Bureau’s decision based on vacated findings in an unrelated proceeding.

3.
Capitol also argues that the former Commercial Wireless Division Chief’s approval of the assignment application contravened Section 554(d) of the Administrative Procedure Act
 because the Division Chief previously participated in an enforcement proceeding concerning Capitol’s operation of Station WNSX-646, PR Docket No. 93-231.  We find, however, that Capitol’s argument is procedurally barred by Section 1.115(c) of our rules because Capitol did not raise the argument below.


4.
Even assuming arguendo that Capitol is correct that raising its argument below “would be a futile act which the law does not require,”
 the argument has no merit.  Section 554(d) prohibits participation of certain agency officials in factually related proceedings.
  The two proceedings are factually unrelated.  PR Docket No. 93-231 concerned “the facts and circumstances surrounding the operation of private carrier paging (PCP) station WNSX-646 by Capitol.”
  Capitol’s operation of PCP station WNSX-646 is not at issue in this proceeding.  Rather, this proceeding concerns whether, under Section 309 of the Communications Act,
 the public interest would be served by the assignment of the license for Stations KFQ936, KWT851, KJU819 and WRV945 from American Mobilphone, Inc. to RAM.  Although Capitol attempts to rely on the vacated findings regarding RAM from PR Docket No. 93-231
 in this proceeding, we find that such reliance does not make the proceedings factually related. 

5.
Accordingly, IT IS ORDERED that, pursuant to Section 4(i) of the Communications Act, as amended, 47 U.S.C. § 154(i), and Section 1.115 of the Commission's Rules, 47 C.F.R. § 1.115, the application for review filed by Capitol Radiotelephone Company, Inc. on August 23, 1995 IS DENIED.
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