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ORDER
   Adopted:  December 7, 2000
Released:  December 11, 2000
By the Chief, Public Safety and Private Wireless Division, Wireless Telecommunications Bureau:

I. Introduction

1. On December 16, 1998, Alameda-Contra Costa Transit District (AC Transit) filed a Petition for Emergency Relief (Petition).
  AC Transit alleges that we erroneously canceled its licenses for Stations KBY756, WFS916, and KM8643.  It requests that we reinstate the licenses, dismiss the pending applications for the same frequencies, and cancel licenses already granted for those frequencies.  For the reasons set forth herein, the Petition is dismissed in part.

II. background

2. AC Transit is a public transportation district that provides bus service to over 390 square miles in Alameda County and Contra Costa County, California, and from those areas across the San Francisco-Oakland Bay Bridge to the City of San Francisco.
  AC Transit operates 800 vehicles and carries approximately 230,000 passengers a day, including 60,000 school children.
  AC Transit held licenses for a land mobile radio system, including Stations KBY756, WFS916, and KM8643.  All three stations were authorized to use the same six frequency pairs in the 470-512 MHz band: 490/493.4625, 490/493.5125, 490/493.5625, 490/493.6125, 490/493.6625 and 490/493.7125 MHz. 

3. On September 29, 1995, AC Transit filed renewal of license applications for Stations WFS916 and KM8643, which were scheduled to expire on October 2, 1995.
  On October 23, 1995, the applications were returned to AC Transit for additional information.
   AC Transit resubmitted the applications, with the requested information, on March 7, 1996.
  AC Transit states that it received no further correspondence regarding these licenses.
  On June 5, 1996, the licenses were deleted from the Commission’s licensing databases.

4. On May 5, 1997, AC Transit filed an application to consolidate the licenses for Stations WFS916 and KM8643 under the license for Station KBY756.
  AC Transit also sought to renew the license for Station KBY756 at that time, even though it was not scheduled to expire until March 18, 1998.
  Our records indicate that this application was returned on October 20, 1997, with a request that AC Transit clarify whether a seventh frequency from an unrelated AC Transit license, 490.7625 MHz, should be included in the consolidation.  AC Transit states, however, that it never received the October 20, 1997, return notice, and therefore never responded.
  AC Transit also states that it never received a renewal notice for Station KBY756.
  The license for Station KBY756 expired on March 18, 1998, and was later deleted from the Commission’s licensing database.

5. With Station KBY756 no longer in the Commission’s database, other parties applied for licenses on the subject six frequency pairs.  On September 14, 1998, a license was issued to RMS San Francisco (RMS), as Station WMPL959, for frequency pairs 490/493.5125 and 490/493.7125 MHz.  On September 25, 1998, John H. Gronemeier (Gronemeier) filed an application for frequency pairs 490/493.5125, 490/493.5625, 490/493.6125, 490/493.6625 and 490/493.7125 MHz.
  On October 15, 1998, Lester Ettinger (Ettinger) filed an application for frequency pair 490/493.4625 MHz.
 

6. Subsequently, AC Transit began to experience substantial interference on 490/493.5125 MHz, and also was contacted by RMS San Francisco (RMS) about interference RMS was receiving from AC Transit.
  Upon investigation, AC Transit learned that the licenses for its Stations KBY756, WFS916, and KM8643 had expired.
 

7. On December 11, 1998, AC Transit requested that the Public Safety and Private Wireless Division, Licensing and Technical Analysis Branch (Branch) suspend processing of the pending Ettinger and Gronemeier applications, pending its submission of additional information.
  On December 16, 1998, AC Transit requested special temporary authority to continue its previously licensed operations.
  On December 16, 1998, AC Transit also filed the Petition. AC Transit also filed applications to reauthorize channels 490/493.4625, 490/493.5625. 490/493.6125, 490/493.6625,
 490/493.5125 and 490/493.7125 MHz.

8. The Branch dismissed the Ettinger application on December 12, 1998
 because the proposed site was too close to a protected television station.
  Gronemeier’s application was dismissed on June 4, 1999,
 for failure to satisfy applicable loading requirements.
  On June 9, 1999, the Branch granted the Petition in part and denied it in part.  Specifically, the Branch informed AC Transit that it would grant its application with respect to the channels it requested which were not already licensed to RMS: 490/493.4625, 490/493.5625, 490/493.6125, and 490/493.6625 MHz.
  The Branch, concluded, however, that it had no basis or justification to revoke, cancel, or modify RMS’s license.
  The Branch decided that the Petition was too late to be considered a timely-filed petition for reconsideration of the grant to RMS,
 and therefore dismissed the Petition in part.
  On July 2, 1999, the Branch, on its own motion, set aside the portion of the June 9, 1999 letter which dismissed the Petition in part and returned the Petition to pending status.
  The two RMS channels have since been the subject of extensive negotiations.  It is our understanding that negotiations, however, recently ended unsuccessfully.  Thus, the portion of the Petition addressing RMS’s authorization is still pending, and is the subject of this action.

III. discussion

9. As noted above, AC Transit’s Petition already has been granted by the Branch with respect to frequency pairs 490/493.4625, 490/493.5625, 490/493.6125 and 490/493.6625 MHz.  We now address the remainder of the Petition relating to frequency pairs 490/493.5125 and 490/493.7125 MHz.  AC Transit requests that we set aside RMS’s license for Station WPML959 and relicense AC Transit for frequency pairs 490/493.5125 and 490/493.7125 MHz.
  AC Transit’s Petition is essentially a petition for reconsideration of the expiration of its licenses on October 2, 1995, and March 18, 1998, and of the license grant to RMS on September 14, 1998.  Therefore, AC Transit’s petition should have been filed no later than thirty days after public notice of RMS’s authorization.
  Furthermore, AC Transit failed to file a request for a waiver of the Commission’s rules to accept a late-filed reconsideration petition.  AC Transit’s December 16, 1998 Petition therefore is untimely, and is dismissed accordingly.  

10. Moreover, AC Transit has not set forth sufficient grounds warranting grant of the requested relief.  AC Transit states that it never received any notice from the Commission prior to the expiration of its license for Station KBY756 on March 18, 1998, and did not receive, by mail, a renewal of license application.
  These circumstances, however, did not justify AC Transit’s failure to renew its license.  Regardless of whether the renewal notices were received, each licensee is responsible for knowing the expiration date of its licenses and submitting a renewal of license application in a timely manner.
  Accordingly, “failure of a licensee to receive a [renewal form] from the Commission is no excuse for failure to file a renewal application.”
  Consequently, that AC Transit allegedly never received the October 27, 1997 application return notice
 is not a sufficient  basis for requiring return of the subject channels to AC Transit.

IV. Conclusion

11. The Branch already granted AC Transit’s Petition with respect to frequency pairs: 490/493.4625, 490/493.5625, 490/493.6125, and 490/493.6625. With respect to frequency pairs 490/493.5125 and 490/493.7125, however, we dismiss the Petition as an untimely petition for reconsideration.  Moreover, we conclude that AC Transit has failed to demonstrate that set aside, revocation or modification of RMS’s authorization for 490/493.5125 and 490/493.7125 is warranted under these circumstances.

V. ORdering clauses

12. Accordingly, IT IS ORDERED that pursuant to Section 4(i) of the Communications Act of 1934, 47 U.S.C. § 154(i), and Section 1.106 of the Commission’s Rules, 47 C.F.R. § 1.106, the DISMISSED as it relates to the licenses held by RMS San Francisco. 
13. IT IS FURTHER ORDERED that the special temporary authorization for Alameda-Contra Costa Transit District to operate on 490/493.5125 and 490/493.7125 MHz is CANCELLED as of thirty days from the release of this Order.  Thus, Alameda-Contra Transit District shall cease operation on such frequencies within thirty days from the release of this Order, unless other arrangements are made with RMS San Francisco regarding such operation.
14. This action is taken under delegated authority pursuant to Sections 0.131 and 0.331 of the Commission's Rules, 47 C.F.R. §§ 0.131, 0.331.
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