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MEMORANDUM OPINION AND ORDER
   Adopted:  August 22, 2000

Released:  August 23, 2000

By the Chief, Commercial Wireless Division, Wireless Telecommunications Bureau:

I.  Introduction
1.
On December 23, 1999, Chadmoore Communications, Inc. (Chadmoore) filed a petition for reconsideration
 (Petition) of a decision by the Commercial Wireless Division (Division) of the Wireless Telecommunications Bureau dismissing its “extended” finder’s preference request for six Specialized Mobile Radio (SMR) licenses formerly held by Transit Communications, Inc. (Transit) and Dial Call, Inc.
  For the reasons discussed herein, we deny Chadmoore’s petition for reconsideration.
II.  Background

2.
On December 14, 1993, Transit was granted five-year Extended Implementation (EI) Authority by the Commission that waived certain construction buildout requirements for the participating stations in order for Transit to deploy a wide-area SMR system.
  Transit’s wide-area license, which expired on December 14, 1998, included SMR Stations WPDV323, WPDV338, WPDV339, WPDV341, WPDV342, and WPFK433 (short-spaced stations).  These six stations were short-spaced to Transit’s Station WPAI743 located at Hazelhurst, Georgia.
  

3.
Chadmoore filed three different finder’s preference requests involving these stations.  On November 15, 1994, Chadmoore filed an individual finder’s preference request against Station WPAI743.  The Wireless Telecommunications Bureau’s Office of Operations granted this finder’s preference request on February 13, 1995, on the basis that Chadmoore showed that the station was not constructed in accordance with our rules.  Neither Transit nor Chadmoore sought reconsideration of this finder’s preference award within the time period permitted under the Commission’s rules and the award became final.  On June 30, 1995, Chadmoore submitted a license application for the targeted frequencies and was subsequently granted authorization to operate the station under call sign WPHN757.  

4.
On August 17, 1995, Chadmoore filed an “extended” finder’s preference request for the six stations short-spaced to Station WPHN757.
  On September 18, 1995, Chadmoore filed a “wide-area” finder’s preference request for stations participating in Transit’s wide-area system.
  The six short-spaced stations referenced above were among the many stations included in the “wide-area” request.  On November 19, 1999, the Division dismissed Chadmoore’s “wide-area” finder’s preference request against Transit’s system.
  On November 23, 1999, the Division dismissed Chadmoore’s “extended” finder’s preference request, concluding that: (1) Chadmoore’s finder’s preference request for the six short-spaced stations was prematurely filed by operation of rule because the stations were included in Transit’s authorized five-year EI plan and therefore were not required to be constructed until December 14, 1998; and (2) Chadmoore failed to show that these six stations were not constructed in accordance with the Commission’s requirements.
 

5.
On December 23, 1999, Chadmoore filed a petition for reconsideration of the Division’s November 23, 1999 decision dismissing its “extended” finder’s preference request for the six stations short-spaced to WPHN757.
  In its petition, Chadmoore contends that the Commission granted Transit’s EI Authority and extended the construction deadline for the targeted stations based on Transit’s false certification that the stations that were the subject of its application for EI Authority were constructed and operational.
  Consequently, according to Chadmoore, the construction deadline for the six stations short-spaced to WPHN757 was actually December 14, 1994, not December 14, 1998, thereby making Chadmoore’s “extended” finder’s preference request timely filed.

III.  Discussion


6.
The Commission created the finder's preference program in order to relieve the scarcity of spectrum in several frequency bands by creating "new incentives for persons to provide [the Commission with] information about unconstructed, non-operational, or discontinued private land mobile radio systems...."
  Under the finder's preference program, a person could file a finder's preference request by presenting the Commission with evidence leading to the cancellation of a license due to the licensee's noncompliance with certain regulations.  Upon recovery of the channels from the target licensee, the Commission awards the finder a dispositive preference for the recovered frequencies.

7.
Chadmoore’s August 17, 1995, self-styled “extended” finder’s preference request is subject to two interpretations.  To the extent this request was submitted as an “extension” of the individual finder’s preference awarded to Chadmoore on February 13, 1995 for Station WPAI743, Chadmoore’s request for the six short-spaced stations was, in substance, a petition for reconsideration of that award.  Section 405 of the Communications Act, as implemented by section 1.106 of the Commission’s rules, requires that petitions for reconsideration of Commission decisions must be filed within 30 days of notice of the preceding decision.
  If Chadmoore disagreed with the February 13, 1995 finder’s preference award it was granted for Station WPAI743 because the frequencies allotted to the six short-spaced stations were not included as part of the award, it could have filed a petition for partial reconsideration within 30 days of that decision.  Chadmoore, however, elected not to do so.  To the extent that its August 17, 1995 “extended” finder’s preference request challenged the February 13, 1995 award, it therefore constituted a late-filed petition for reconsideration and was subject to dismissal on this basis.

8.
To the extent Chadmoore’s “extended” request was submitted as a new filing, it was subject to dismissal as prematurely filed by operation of rule.  These six short-spaced stations were not required to be constructed and operational until December 1998, pursuant to the five-year EI Authority granted to Transit by the Commission.  The Commission’s rules explicitly exempt stations participating in an EI plan from the finder’s preference program until 180 days after the expiration of the wide-area license.
  Transit’s EI Authority did not expire until December 14, 1998.  Therefore, the earliest date that Chadmoore’s request could have been filed was June 14, 1998.
  Accordingly, the “extended” finder’s preference request filed by Chadmoore on August 17, 1995 was prematurely filed.  This was the primary basis on which the Division dismissed Chadmoore’s request in its November 23, 1999 decision.

9.
In response to the Division’s dismissal of its request for the six short-spaced stations, Chadmoore again argues that its “extended” finder’s preference request for these stations was timely filed because the EI Authority for Transit’s wide-area system was wrongfully obtained by misrepresentation.  However, if Chadmoore disagreed with the original grant of the EI waiver to Transit in 1993, it should have filed a timely opposition and raised the misrepresentation issue at that time.  Chadmoore did not do so.  Moreover, misrepresentation is not a basis for a finder’s preference request.  In the order establishing the program, the Commission stated that it would “limit the finder’s preference [program] strictly to those rule violations that lend themselves to conclusive and expeditious action.”
  The finder’s preference program is expressly limited and applies only to “violations of our construction, placed-in-operation and discontinuance-of-service rules.”
  Violations of the Commission’s rules that could involve complex and lengthy adjudication (e.g., misrepresentation) were never within the scope of the finder’s preference program.

10.
Finally, the finder has the burden of proof with regard to rule violations alleged in finder’s preference requests.
  In its “extended” finder’s preference request and in its petition for reconsideration, Chadmoore asserts that because some other stations among the stations included in Transit’s wide-area system were either cancelled by Transit or became the subject of other finder’s preference requests, the six stations at issue here must have violated their construction requirements.
  However, Chadmoore presented no actual evidence (e.g., site inspections, signal monitoring, etc.) that any of these six short-spaced stations violated any specific rule applicable to the finder’s preference program.
  We find no support in either the finder’s preference program’s rules or in the program’s case law for Chadmoore’s claim that its successful finder’s preference request against Station WPAI743 entitles it to the entire service area not only for Station WPAI743 but also for the stations short-spaced to it.  Thus, we conclude that even if its request was not subject to dismissal as untimely, Chadmoore failed to present a prima facie case of noncompliance against the six stations that were short-spaced to WPAI743 in its “extended” finder’s preference request.

IV.  Conclusion

11.
To the extent Chadmoore’s finder’s preference request against the six short-spaced stations was submitted as an “extension” of the individual finder’s preference award granted to Chadmoore for Station WPAI743, it constituted a late-filed petition for reconsideration of that award.  To the extent this finder’s preference request was submitted as a new filing, it was prematurely filed because the six short-spaced stations were included in Transit’s authorized five-year EI plan.  In addition, Chadmoore’s “extended” finder’s preference request was not supported by prima facie evidence regarding the six targeted stations.  For the reasons discussed herein, we therefore deny Chadmoore’s petition for reconsideration.
V.  Ordering Clause

12.
Accordingly, IT IS ORDERED that, pursuant to sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 405, and sections 0.331 and 1.106 of the Commission's rules, 47 C.F.R. §§ 0.331, 1.106, the Petition for Reconsideration filed on December 23, 1999 by Chadmoore Communications, Inc., in the above captioned matter IS DENIED.  
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�  See Chadmoore Petition for Reconsideration filed December 23, 1999 (Chadmoore Petition).  An Opposition to the Petition for Reconsideration was filed by Nextel License Holdings 1, Inc., on January 5, 2000 (Nextel Opposition).  


�  See Letter from Dan Abeyta, Counsel, Policy and Rules Branch, Commercial Wireless Division to Rick Rhodes, Esq., dated November 23, 1999 (Letter Decision).


�  This action was taken in accordance with the “Wiseman Letter.”  See Letter from Ralph Haller, Esq., to David E. Weisman, Esq., 8 FCC Rcd. 143 (1992).


�  WPFK433 was originally licensed to Dial Call, Inc., a successor-in-interest to Transit, and is now licensed to Nextel License Holdings 1, Inc., as are the other five stations that were originally licensed to Transit.  See Nextel Opposition at 1, n.1.


�  Letter from Albert H. Kramer, Esq., and Marjorie K. Konner, Esq., to Mr. Walter L. Boswell, Chief, Licensing Division, Wireless Telecommunications Bureau, dated August 18, 1995 (“Extended” Request). 


�  Chadmoore Request for Wide-Area Finder’s Preference filed September 18, 1995 (file No. 95F860).


�  See Letter from Dan Abeyta, Counsel, Policy and Rules Branch, Commercial Wireless Division, Wireless Telecommunications Bureau to Rick Rhodes, Director of Public Affairs, Chadmoore Communications, Inc., dated November 19, 1999 (file No. 95F860).  The basis for the dismissal was that under the Commission’s rules, wide-area finder’s preference requests based on allegations of unconstructed stations were not permitted until 180 days after the five-year construction deadline.  See In the Matter of Amendment of Part 90 of the Commission’s Rules Governing Implementation Periods, Report and Order, 8 FCC Rcd. 3975, 3977, n.17 (citing Amendment of Parts 1 and 90 of the Commission’s Rules Concerning the Construction, Licensing and Operation of Private Land Mobile Radio Stations, Report and Order, 6 FCC Rcd. 7297, 7307 (¶ 62) (1991)).  Chadmoore filed a Petition for Reconsideration of this decision on December 21, 1999 which was dismissed by the Division on July 24, 2000.  See In the Matter of Chadmoore Communications, Inc. Wide Area Finder’s Preference Request, Memorandum Opinion and Order, DA 00-1641 (WTB/CWD rel. July 24, 2000).


�  Letter Decision at 2. 


�  See n.1 supra.


�  Chadmoore Petition at 2-4.


�  Id.


�  Finders could assert violations of certain Part 90 rules to present a prima facie case for the award of a finder's preference.  See Amendment of Parts 1 and 90 of the Commission's Rules Concerning the Construction, Licensing, and Operation of Private Land Mobile Radio Stations, Report and Order, 6 FCC Rcd. 7297, 7309, ¶ 77 (1991) (Finder’s Preference Report and Order).   


�  The Commission discontinued the Finder's Preference Program for the 800 MHz Service on December 15, 1995.   See Amendment of Part 90 of the Commission's Rules to Facilitate Future Development of SMR Systems in the 800 MHz Frequency Band, First Report and Order, Eighth Report and Order, and Second Further Notice of Proposed Rule Making, 11 FCC Rcd. 1463, 1634, ¶ 416 (1995).


�  See 47 U.S.C. § 405; 47 C.F.R. § 1.106(g).


�  See e.g., In the Matter of Nextel Communications, Inc., Order, 13 FCC Rcd. 281 (Holding that a “Petition for Special Relief” filed beyond 30 days constituted a late filed petition for reconsideration and was subject to dismissal). 


�  See n. 9, supra. 


�  But see n. 14, supra.


�  Finder’s Preference Report and Order at 7305 ¶ 49.


�  Sections 90.155, 90.157, 90.629, 90.631 (e) or (f), and 90.633 (c) or (d) were the only sections the violation of which constituted a basis for a finder’s preference request.  47 C.F.R. § 90.173(k).  See also Finder’s Report and Order at 7305, ¶ 49.


�  Finder’s Report and Order at 7308, ¶ 68.


�  Petition at 2-4, ¶¶ 3-6.


�  See 47 C.F.R. 90.173(k)(1994).


�  47 C.F.R. 90.173(k)(3)(1994).
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