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I.
INTRODUCTION AND BACKGROUND

1.    On May 9, 2000, James M. Tennant (“Mr. Tennant”) filed a motion for an emergency stay
 of the Georgetown SC Order.
  In that Order, the Commercial Wireless Division (“Division”) of the Wireless Telecommunications Bureau (“Bureau”), acting on delegated authority, granted an application filed by SCANA Communications, Inc. (“SCANA”) to construct a 240-foot communications tower in Georgetown, South Carolina, and rejected a petition to deny filed by Mr. Tennant and various informal objections filed by others, opposing such tower construction.
  The Division concluded that the construction and operation of the facilities proposed by SCANA would have no significant effect on the human environment within the meaning of the National Environmental Policy Act (“NEPA”) and Commission rules, nor have an adverse effect for purposes of the National Historic Preservation Act (“NHPA”) of 1966.
  The Division further concluded that permitting SCANA to construct a tower to be used to provide wireless facilities to persons and businesses in the Georgetown, South Carolina area would serve the public interest, convenience, and necessity.
  For the reasons stated below, the Emergency Motion is denied.

2.      In his Emergency Motion, Mr. Tennant contends that he is likely to prevail on the merits in an Application for Review he filed on May 10, 2000,
 and that he will suffer irreparable injury should the Commission decline to grant him interim relief.  Mr. Tennant argues that the Georgetown SC Order is arbitrary and capricious because it is based exclusively upon the recommendation of the South Carolina State Historic Preservation Officer (“SHPO”) – a recommendation, he asserts, that relied upon flawed evidence and disregarded other relevant evidence.
  He contends the Division’s reasoning was inherently inconsistent, on the one hand concluding the tower would not have an adverse effect on its surroundings, but, on the other hand, requiring SCANA to mitigate this effect by dismantling the tower after 5 years.
  He further alleges various procedural and statutory violations by SCANA that, he argues, disqualify it for purposes of tower construction at this site.
  Next, he states he is a shareholder in a tourist-sensitive business in Georgetown, South Carolina, and he asserts he will suffer irreparable injury resulting from the SCANA tower’s detrimental visual effect upon the historic district.
  He finally asserts no parties will be injured as a result of granting the stay and that grant of the stay is in the public interest.

3.      On May 16, 2000, SCANA filed an opposition to Mr. Tennant’s request for emergency stay, contending that Mr. Tennant is unlikely to succeed on the merits; neither he nor any other resident of Georgetown, South Carolina will be irreparably injured by denial of the stay request; SCANA will be unnecessarily injured by delay of its plans to construct the tower; and denial of the Tennant stay request is in the public interest.

II.
DISCUSSION

4.
In determining whether to stay the effectiveness of one of its orders, the Commission applies the four factor test established in Virginia Petroleum Jobbers Association v. FPC, 
 as modified in Washington Metropolitan Area Transit Commission v. Holiday Tours, Inc.
 Under this test, a petitioner must demonstrate that: (1) it is likely to prevail on the merits of its petition for review; (2) it will suffer irreparable harm in the absence of a stay; (3) a stay will not injure other parties; and (4) a stay is in the public interest. 

5.
We deny Mr. Tennant’s Emergency Motion because we conclude, first, that Mr. Tennant is unlikely to succeed on the merits of his Application for Review.  The Division reached its “no adverse effect” determination based upon a review of the entire record in this case, rather than, as Mr. Tennant alleges, based upon the South Carolina SHPO’s recommendation alone.  In addition, the procedural and regulatory challenges raised by Mr. Tennant in his Emergency Motion were already considered and rejected in the Georgetown SC Order.  Because Mr. Tennant raises no new arguments that would cast doubt on the Division’s conclusions, we believe he is unlikely to succeed on the merits.

6.
Moreover, even if we believed Mr. Tennant had a greater likelihood of success on the merits, we conclude that he has failed to demonstrate irreparable harm.  To justify a stay, Mr. Tennant must demonstrate that the prospective harm to himself is both certain and great as well as actual and not theoretical.  A concrete showing of “irreparable” harm is therefore necessary for the grant of a stay.
  We find unsupported Mr. Tennant’s contention that he, as a shareholder in a tourist-sensitive business in Georgetown, South Carolina, will suffer economic injury as a result of the rejection of his stay request.  As the Division found, claims of injury to the tourist industry in Georgetown, South Carolina as a result of the tower’s construction are, at most, speculative.
  Moreover, as SCANA has pointed out in its Opposition, any harm that Mr. Tennant arguably might suffer if we deny his Emergency Motion would not be irreparable.  The Division concluded in the Georgetown SC Order, based on the Environmental Assessment filed by SCANA, that the tower would not have an adverse effect on the viewshed of the historic district.  If the Commission were to find based on the Application for Review that the tower did have an adverse effect on the viewshed of the historic district, as Mr. Tennant alleges, we could require that SCANA mitigate the adverse effect or remove the tower.

7.
We also disagree with Mr. Tennant’s assertions that grant of his Emergency Motion will not harm other parties and is in the public interest.  Mr. Tennant has not shown that if we grant the stay “little if any harm will befall other interested persons or the public.”
  Further delay in construction of the proposed tower will injure SCANA, wireless carriers planning to locate on the SCANA tower, and their potential customers, who will suffer from the availability of fewer wireless communications services.
  Finally, we found that the construction of the tower and the availability of communications services for this area are in the public interest.  Mr. Tennant has not made a showing that would lead us to conclude otherwise. 

III.
CONCLUSION AND ORDERING CLAUSE

8.
For the foregoing reasons, we find that Mr. Tennant has not satisfied the legal requirements that would justify issuance of the requested stay in this case.  We therefore deny Mr. Tennant’s Emergency Motion for Stay of the Georgetown SC Order.

9.
Accordingly, the moving party having failed to justify interim relief, IT IS ORDERED pursuant to Section 4(i) of the Communications Act of 1934, as amended, 47 U.S.C. § 154(i), and Section 1.103(a) of the Commission’s Rules, 47 C.F.R. § 1.103(a), and the authority delegated under Section 0.331 of the Commission’s Rules, 47 C.F.R. § 0.331, that the Emergency Motion for Stay of the Georgetown SC Order, filed on May 9, 2000, by James M. Tennant, IS DENIED. 
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