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	In the Matter of the Applications of 

DCT TRANSMISSION, L.L.C.

To Provide 39 GHz Point-to Point Microwave Service in the Areas of York, PA; Jacksonville, FL; Lakeland, FL; Columbia, SC; Melbourne, FL; Modesto, CA; Monterey, CA and Syracuse, NY 
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)

)

)

)

)

)

)

)
	FCC File Nos. 9505304, 9506008, 9600055, 9600056, 9600066, 9600067, 9600070, and 9600076,




ORDER ON RECONSIDERATION
   Adopted:  April 6, 2000
Released: April 10, 2000
By the Chief, Public Safety and Private Wireless Division, Wireless Telecommunications Bureau:

I. Introduction

1. In this Order on Reconsideration, we address eight petitions for reconsideration (Petitions) filed by DCT Transmission, L.L.C. (DCT) in response to the dismissal by the Public Safety and Private Wireless Division, Licensing and Technical Analysis Branch (Branch) of the above-captioned applications to provide 38.6-40.0 GHz (39 GHz) Point-to-Point Microwave Service in the areas of York, Pennsylvania, Jacksonville, Florida, Lakeland, Florida, Columbia, South Carolina, Melbourne, Florida, Modesto, California, Monterey, California, and Syracuse, New York.
  For the reasons set forth below, we affirm the Branch’s dismissal of the above-referenced applications.

II. background 

2. York, Pennsylvania Application.  On January 18, 1995, a Commco L.L.C. (Commco) 39 GHz application to provide service in the area of Lancatster, Pennsylvania was placed on public notice.
  On May 18, 1995, DCT filed a competing 39 GHz application to provide service in the area of York, Pennsylvania.
  On September 27, 1999, the Branch dismissed the DCT York application pursuant to Section 101.45 of the Commission’s Rules, which provides that no application will be entitled to be included in a random selection process or to a comparative consideration with a previously filed application unless such application is substantially complete and tendered for filing within sixty days after the date of the public notice listing the first of the conflicting applications as accepted for filing.
  The operations proposed in the DCT York application overlapped the service area requested by Commco and was filed more than sixty days after the public notice of the acceptance for filing of the Commco Lancaster application.

3. Jacksonville, Florida Application.  On July 6, 1994, a WinStar Wireless, Inc. (WinStar) 39 GHz application to provide service in the area of Jacksonville, Florida was placed on public notice.
  On June 8, 1995, DCT filed a competing 39 GHz application to provide service in the area of Jacksonville, Florida.
  On August 27, 1999, the Branch dismissed the DCT Lakeland application pursuant to Section 101.45 because the proposed operations overlapped the service area requested by WinStar and was filed more than sixty days after the public notice of the acceptance for filing of the WinStar Jacksonville application.

4. Lakeland, Florida Application.  On April 5, 1995, an Advanced Radio Telecom Corp. (ART) 39 GHz application to provide service in the area of Tampa, Florida was placed on public notice.
 On October 2, 1995, DCT filed a competing 39 GHz application to provide service in the area of Lakeland, Florida.
  On August 27, 1999, the Branch dismissed the DCT Lakeland application pursuant to Section 101.45 because the proposed operations overlapped the service area requested by ART and was filed more than sixty days after the public notice of the acceptance for filing of the ART Tampa application.

5. Columbia, South Carolina Application.  On July 26, 1995, an AT&T Wireless PCS, Inc. (AT&T Wireless) 39 GHz application to provide service in the area of Charlotte, North Carolina was placed on public notice.
  On October 2, 1995, DCT filed a competing 39 GHz application to provide service in the area of Columbia, South Carolina.
  On August 27, 1999, the Branch dismissed the DCT Columbia application pursuant to Section 101.45 because the proposed operations overlapped the service area requested by AT&T Wireless and was filed more than sixty days after the public notice of the acceptance for filing of the AT&T Wireless Charlotte application.

6. Melbourne, Florida Application.  On July 26, 1995, a Sintra Capital Corporation (Sintra) 39 GHz application to provide service in the area of Fort Pierce, Florida was placed on public notice.
  On October 2, 1995, DCT filed a competing 39 GHz application to provide service in the area of Melbourne, Florida.
  On August 27, 1999, the Branch dismissed the DCT Lakeland application pursuant to Section 101.45 because the proposed operations overlapped the service area requested by Sintra and was filed more than sixty days after the public notice of the acceptance for filing of the Sintra Fort Pierce application.
 
7. Modesto, California Application.  On January 29, 1992, a Bay Area Teleport, Inc. (Bay Area) 39 GHz application to provide service in the San Francisco Bay area was placed on public notice.
 On October 2, 1995, DCT filed a competing 39 GHz application to provide service in the area of Modesto, California.
  On September 27, 1999, the Branch dismissed the DCT Modesto application pursuant to Section 101.45 because the proposed operations overlapped the service area requested by Bay Area and was filed more than sixty days after the public notice of the acceptance for filing of the Bay Area application.

8. Monterey, California Application.  On June 14, 1995, a 39 GHz Commco  application to provide service in the area of Seaside Monterey, California was placed on public notice.
  On October 2, 1995, DCT filed a competing 39 GHz application to provide service in the area of Monterey, California.
  On August 27, 1999, the Branch dismissed the DCT Monterey application pursuant to Section 101.45 because the proposed operations overlapped the service area requested by Commco and was filed more than sixty days after the public notice of the acceptance for filing of the Commco Seaside Monterey application.

9. Syracuse, New York Application.  On May 3, 1995, a BizTel, Inc. (BizTel) 39 GHz application to provide service in the area of Binghamton, New York, was placed on public notice.
  On October 2, 1995, DCT filed a competing 39 GHz application to provide service in the area of Syracuse, New York.
  On August 27, 1999, the Branch dismissed the DCT Syracuse application pursuant to Section 101.45 because the proposed operations overlapped the service area requested by BizTel and was filed more than sixty days after the public notice of the acceptance for filing of the BizTel Binghamton application.
 

III. Discussion

10. DCT’s petitions for reconsideration each make the same arguments, so we shall address them collectively.  First, DCT contends that the dismissal of the applications is without merit because it was unable to submit amendments that would have cured the defects alleged in the Branch’s letter due to the 39 GHz filing freeze instituted on the December 15, 1995. 
   The remainder of DCT’s arguments address the merits and propriety of the filing freeze and the Commission’s 39 GHz application policies. 
 

11. We find that DCT’s arguments are not germane to the propriety of the Branch’s disposition of subject applications.  As set forth above, DCT’s applications were filed after the time for filing competing applications had lapsed.  Further, as the Commission recently held with respect to another DCT application, no amendment cures a late-filed application.
  In this regard, we note that “[i]n cases where there are competing applications, the first filed application establishes the cut-off date.  Even if an amendment would cure the mutual exclusivity with the first-filed application, the cut-off date set by the first-filed application remains in effect.”
  Furthermore, we will not address DCT’s arguments relating to the 39 GHz filing freeze, because the Commission has already addressed this matter.
  Thus, we conclude, in accordance with the Section 101.45(b),
 each of the subject applications was properly dismissed by the Branch.  Accordingly, we affirm the Branch’s action. 

IV. Ordering clauseS

12. Accordingly, it is ordered that, pursuant to Sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 405, and Section 1.106 of the Commission’s Rules, 47 C.F.R. § 1.106, the Petition for Reconsideration filed by DCT Transmission, L.L.C. on October 25, 1999, regarding FCC File No. 955304 is DENIED.

13. IT IS FURTHER ORDERED that, pursuant to Sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 405, and Section 1.106 of the Commission’s Rules, 47 C.F.R. § 1.106, the Petition for Reconsideration filed by DCT Transmission, L.L.C. on October 25, 1999, regarding that portion of FCC File No. 9506008 requesting frequencies 39250-39300 MHz and 399950-40000 is DENIED. 

14. IT IS FURTHER ORDERED that, pursuant to Sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 405, and Section 1.106 of the Commission’s Rules, 47 C.F.R. § 1.106, the Petition for Reconsideration filed by DCT Transmission, L.L.C. on September 30, 1999, regarding FCC File No. 9600055 is DENIED.

15. IT IS FURTHER ORDERED that, pursuant to Sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 405, and Section 1.106 of the Commission’s Rules, 47 C.F.R. § 1.106, the Petition for Reconsideration filed by DCT Transmission, L.L.C. on September 30, 1999, regarding FCC File No. 9600056 is DENIED.

16. IT IS FURTHER ORDERED that, pursuant to Sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 405, and Section 1.106 of the Commission’s Rules, 47 C.F.R. § 1.106, the Petition for Reconsideration filed by DCT Transmission, L.L.C. on September 30, 1999, regarding FCC File No. 9600066 is DENIED.

17. IT IS FURTHER ORDERED that, pursuant to Sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 405, and Section 1.106 of the Commission’s Rules, 47 C.F.R. § 1.106, the Petition for Reconsideration filed by DCT Transmission, L.L.C. on October 25, 1999, regarding FCC File No. 9600067 is DENIED. 

18. IT IS FURTHER ORDERED that, pursuant to Sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 405, and Section 1.106 of the Commission’s Rules, 47 C.F.R. § 1.106, the Petition for Reconsideration filed by DCT Transmission, L.L.C. on September 30, 1999, regarding FCC File No. 9600070 is DENIED.

19. IT IS FURTHER ORDERED that, pursuant to Sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 405, and Section 1.106 of the Commission’s Rules, 47 C.F.R. § 1.106, the Petition for Reconsideration filed by DCT Transmission, L.L.C. on September 30, 1999, regarding FCC File No. 9600076 is DENIED.

20. This action is taken under delegated authority pursuant to Sections 0.131 and 0.331 of the Commission’s Rules, 47 C.F.R. §§ 0.131, 0.331.

FEDERAL COMMUNICATIONS COMMISSION

D’wana R. Terry

Chief, Public Safety and Private Wireless Division

Wireless Telecommunications Bureau
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