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ON RECONSIDERATION
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Released:  March 2, 2000
By the Deputy Chief, Wireless Telecommunications Bureau:


I.  INTRODUCTION

1.  On November 25, 1997, the Wireless Telecommunications Bureau (Bureau) granted applications filed by High Plains Wireless, L.P. (High Plains) for broadband Personal Communications Services (PCS) licenses in the D and F frequency blocks and denied a Petition to Deny those applications filed by Mercury PCS II, LLC (Mercury).
  On December 29, 1997, Mercury timely filed a Petition for Reconsideration of the High Plains Grant Order, claiming that Bureau examined its Petition to Deny under an improper standard and failed to consider alleged abuses of Commission processes by High Plains.
  For the reasons that follow, we deny Mercury's Petition for Reconsideration.


II.  BACKGROUND

2.  The Commission conducted an auction of PCS licenses in the D, E, and F frequency blocks from August 26, 1996 to January 14, 1997.  During the course of the auction, High Plains filed an Emergency Motion for Disqualification, alleging that Mercury had incorporated three-digit market numbers into the last digits of some of its bids as a means of sending a message to High Plains.
  High Plains claimed that Mercury used these "trailing numbers" as a signal to warn High Plains that if it did not stop bidding for a particular market, Mercury would retaliate by outbidding High Plains for another market.
  High Plains argued that Mercury's use of trailing numbers violated the Commission’s anti-collusion rule, which prohibits communications regarding bidding or bidding strategy between bidders for common markets after the filing of short-form applications and before the submission of down payments.
  Mercury responded by arguing that it did not violate any Commission rule, and the use of trailing numbers was commonplace among many other participants in the D, E, and F block auctions.
  When the auction ended, High Plains was the high bidder for two markets and Mercury was the high bidder for thirty-two markets.


3.  Based on High Plains' allegations of bid signaling and Mercury's response, the Bureau undertook a general investigation of the extent of bid signaling in the D, E, and F block auctions and whether such bid signaling violated the anti-collusion rule.  The Bureau also forwarded High Plains' Emergency Motion to the Department of Justice (DOJ), which launched its own civil investigation into bid signaling in the D, E, and F block auctions and other Commission auctions. 


4.  On March 21, 1997, High Plains filed a Petition to Deny all of Mercury's applications based on its earlier allegations of Mercury's bid signaling.
  Also on March 21, 1997, Mercury filed a Petition to Deny High Plains' applications, alleging that High Plains filed its Emergency Motion for the improper purposes of intimidating Mercury during the auction and impeding litigation between the parties in Texas.
  Mercury contended that High Plains' conduct amounted to an abuse of process, rendering High Plains unfit to be a Commission licensee.


5.  On August 21, 1997, the Bureau conditionally granted twenty-three of Mercury's applications and deferred action on the remaining nine licenses.
  The Bureau granted the twenty-three licenses, subject to its continuing investigation, because it found no evidence of bid signaling in those markets.
  The Bureau deferred action on the other nine licenses because it found that Mercury had used trailing numbers when bidding in those nine markets and further investigation was necessary to determine if the grant of the nine licenses would be in the public interest.
  On October 28, 1997, the Commission released a Notice of Apparent Liability for Forfeiture against Mercury for $650,000, finding that Mercury had apparently violated section 1.2105(c) by "placing trailing numbers at the end of its bids that disclosed its bidding strategy in a reflexive manner that specifically invited collusive behavior."
  On November 5, 1997, the Bureau granted Mercury's nine remaining licenses.
  The Bureau found that Mercury's rule violation did not disqualify it from becoming a Commission licensee, and the grant of Mercury's licenses would serve the public interest, convenience, and necessity.
  


6.  On November 25, 1997, the Bureau granted High Plains' two applications for PCS licenses and denied Mercury's Petition to Deny those applications.
  The Bureau found that High Plains had not abused the Commission's processes and that the grant of High Plains' applications would serve the public interest, convenience, and necessity.
  On December 29, 1997, Mercury timely filed the present Petition for Reconsideration of the Bureau's decision to grant High Plains' applications.
  While Mercury's Petition for Reconsideration was pending, the Commission rescinded the NALF on August 28, 1998.
  In the NALF Reconsideration Order, the Commission affirmed its earlier conclusion in the NALF that Mercury's use of trailing numbers was prohibited under the anti-collusion rule.
  However, the Commission determined that Mercury did not have adequate notice that its conduct was improper, and therefore it rescinded  the NALF.


III.  DISCUSSION

7.  In the High Plains Grant Order, the Bureau sought to determine whether Mercury had presented sufficient facts to demonstrate that High Plains' Emergency Motion was a strike pleading.
  A strike pleading is a pleading filed in bad faith for the primary purpose of blocking, impeding, or delaying the grant of an application.
   In evaluating Mercury's claim that High Plains' Emergency Motion was a strike pleading, the Bureau used the standard from the Radio Carrollton decision, which looks at the following five factors: (1) statements by the petitioner's principals or officers admitting the obstructive purpose; (2) the withholding of information relevant to disposition of the requested issues; (3) the absence of any reasonable basis for the adverse allegations in the petition; (4) economic motivation indicating a delaying purpose; and (5) other conduct of the petitioner.
  After reviewing Mercury's allegations under this standard, Bureau found that High Plains' Emergency Motion did not constitute a strike pleading.


8.  In its Petition for Reconsideration, Mercury argues that the Bureau should not have used the Radio Carrollton standard, which applies only to strike pleadings, but that the Bureau instead should have used the broader abuse of process standard, which applies to all pleadings filed with the Commission.
  Mercury essentially claims that a strike pleading is but one subset or category of abuse of process, and therefore, that even if the Bureau did not find that High Plains filed a strike pleading, the Emergency Motion and the Petition to Deny still may have been abuses of Commission processes.


9.  The term "abuse of process" has been defined as "the use of a Commission process, procedure or rule to achieve a result which that process, procedure or rule was not designed or intended to achieve or, alternatively, use of such process, procedure, or rule in a manner which subverts the underlying intended purpose of that process, procedure, or rule."
  An abuse of process ordinarily involves an intent to gain some benefit by manipulating the Commission's procedures.
  Although the abuse of process concept is most often discussed in the broadcast context, the broad definition of abuse of process does not suggest that it is limited to broadcast matters.  Moreover, we have applied the Character Policy Statement, which describes the abuse of process concept, in non-broadcast contexts.
  Accordingly, we will apply the abuse of process standard in this matter.  


10.  After carefully considering Mercury's allegations, we find that High Plains has not abused Commission processes by filing its Emergency Motion or its Petition to Deny.  In its Emergency Motion, High Plains alleged that Mercury was violating the anti-collusion rule and sought to disqualify Mercury from bidding in the markets where High Plains was bidding.
  This filing is consistent with the Commission's motion practice rule, which permits parties to seek relief by filing a motion that states the grounds and authority for the relief sought.
  We also note that we recently held that section 1.65 of our rules requires an applicant to promptly notify the Commission if the applicant engages in any improper communication of bidding strategy during an auction.
  If High Plains had failed to notify the Commission of Mercury's bid signaling activities, High Plains could have given the appearance of complicity in Mercury's improper communications and subjected itself to an enforcement proceeding.
  We believe that High Plains' Emergency Petition, although not styled as a section 1.65 pleading, was nonetheless a prudent means of complying with the requirements of section 1.65.  Additionally, in its Petition to Deny, High Plains challenged Mercury's fitness to be a Commission licensee based on Mercury's alleged violation of the anti-collusion rule.
  This filing is consistent with section 309(d) of the Communications Act of 1934, as amended,
  which permits parties to seek the denial of applications that are contrary to the public interest, convenience and necessity.  Thus, we believe that High Plains' Emergency Motion and Petition to Deny are in accord with Commission processes, procedures, and rules.


11.  Moreover, based on High Plains' Emergency Motion and Petition to Deny, the Bureau launched an investigation into the allegations of bid signaling and asked DOJ to conduct its own investigation.  As a result of the Bureau's investigation, the Commission initially concluded that Mercury had violated the anti-collusion rule and imposed a fine on Mercury of $650,000.
  Although the Commission later rescinded the fine because it found that Mercury did not have adequate notice that its conduct was prohibited, it specifically held that the bid signaling employed by Mercury was prohibited under the anti-collusion rule.
  Thus, despite the rescission of Mercury's monetary forfeiture, the Commission’s conclusion that Mercury's conduct violated the anti-collusion rule squarely demonstrates that High Plains' allegation of bid signaling had merit and was not an abuse of Commission processes.


12.  We also reject Mercury’s contention that the Bureau failed to address all of the specific arguments it raised in its Petition to Deny.  We will address each of these arguments in turn.  Mercury first argues that High Plains abused Commission processes by filing its Emergency Motion "to stifle Mercury's bidding actions."
  However, Mercury provides no support for this allegation.  As discussed above, High Plains filed its Emergency Motion while the auction was ongoing, which provided timely notice of Mercury's bid signaling to the Commission.  We later determined that High Plains' allegations of improper bid signaling were substantiated and merited further investigation.  We find no abuse of process in High Plains' conduct.


13.  Mercury further contends that High Plains filed its Petition to Deny "to improperly attain leverage in ongoing civil litigation."
  Again, Mercury fails to provide support for its allegation.  The fact that civil litigation between the parties was under way when High Plains filed its Petition to Deny does not, by itself, suggest an improper motive for the Petition to Deny.  Without evidence of an improper motive, we find no abuse of process in High Plains' decision to exercise its statutory entitlement to oppose Mercury's applications.


14.  Next, Mercury asserts that High Plains abused Commission processes by wrongfully alleging that Mercury improperly used privileged information.
  Specifically, High Plains alleged that one of Mercury's principals, William Mounger II (Mounger), was also a member of the partnership that formed High Plains, participated in preparing High Plains' bidding strategy, and used such information for Mercury's benefit.
  In its August  21, 1997 Mercury Partial Grant Order, the Bureau found that High Plains had failed to provide sufficient factual support for the allegations concerning Mounger.
  On reconsideration, the Bureau affirmed its earlier finding and concluded that High Plains failed to present a prima facie case that Mounger violated the anti-collusion rule.
  Mercury cites the Bureau’s decision in support of its contention that High Plains’ allegation regarding Mounger constituted an abuse of process. Contrary to Mercury's claim, however, insufficient factual support for a pleading does not necessarily render the pleading an abuse of process.  We find that Mercury has not presented sufficient evidence to prove that High Plains' allegations concerning Mounger were an attempt to subvert or manipulate Commission processes, procedures or rules.


15.  Mercury further argues that High Plains' allegations of bid signaling are abusive because "the interpretation of the rules advocated by High Plains would make the rules themselves unconstitutional."
  Mercury contends that construing the anti-collusion rule to prohibit bid signaling results in a vague and overbroad content-based restriction on free speech that is subject to strict scrutiny.
  Mercury makes no effort to explain how the communication of its bids or bidding strategy is a form of Constitutionally protected speech.
  Mercury also fails to explain how the prohibition against disclosing its bids or bidding strategies, which applies for a limited time and to a narrowly proscribed audience, violates any of its Constitutional rights.
  In any event, regardless of the merits of Mercury’s argument as a matter of constitutional law, we find Mercury’s attempt to transmute it into an abuse of process argument against High Plains to be utterly frivolous.  Even if the Commission agreed with Mercury’s view of the law – which it did not – it is completely appropriate for High Plains to advance an alternative legal argument in its pleadings.


16.  Finally, Mercury argues that High Plains violated the Commission's ex parte rules when counsel for High Plains telephoned the Commission's staff to report Mercury's bid signaling one day before High Plains filed its Emergency Motion.
  In response, High Plains claims that it had not initiated any proceeding before the Commission at the time it contacted the Commission's staff and it did not contemplate filing its Emergency Motion until after its conversation with the Commission's staff.
  We find that High Plains' communication did not violate the ex parte rules.  High Plains discovered a breach of the anti-collusion rule during the course of an auction and brought it to the Commission's attention.  There is nothing in High Plains' conduct to suggest that it intended to subvert or manipulate the Commission's processes, procedures or rules.


IV.  CONCLUSION

17.  After carefully reviewing all of the pleadings filed in this matter, we find that Mercury has failed to present sufficient facts to demonstrate that High Plains abused the Commission's processes.  Therefore, we deny Mercury's Petition for Reconsideration and affirm Bureau's grant of High Plains' licenses.


V.  ORDERING CLAUSE

18.  Accordingly, IT IS ORDERED that, pursuant to sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i) and 405, and sections 0.331 and 1.106 of the Commission's rules, 47 C.F.R. §§ 0.331 and 1.106, the Petition for Reconsideration filed by Mercury PCS II, LLC on December 29, 1997 IS DENIED.
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Wireless Telecommunications Bureau


APPENDIX

High Plains Wireless, L.P. Applications Granted by Bureau on November 25, 1997
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    �	High Plains Wireless, L.P., 12 FCC Rcd. 19,627 (1997) (High Plains Grant Order).  The High Plains applications granted by Bureau are listed in the attached Appendix.


    �	Mercury Petition for Reconsideration (filed Dec. 29, 1997).  Mercury has since changed its name to Digital PCS, LLC.  See Letter from J. Justin McClure, counsel for Mercury, to Steven E. Weingarten, Chief, Commercial Wireless Division, Wireless Telecommunications Bureau (filed June 29, 1998).  For consistency, we will refer to Mercury throughout this order.


    �	Bureau referred Mercury's Petition for Reconsideration to the Commission pursuant to rule 1.106(a)(1).  47 C.F.R. § 1.106(a)(1) (petitions for reconsideration of final actions taken pursuant to delegated authority will be acted on by the designated authority or referred by such authority to the Commission).


    �	High Plains Emergency Motion for Disqualification (filed Nov. 26, 1996) (Emergency Motion).


    �	Id. at 2-3.


    �	See 47 C.F.R. § 1.2105(c)(1), (after the filing of short-form applications, applicants are prohibited from "cooperating, collaborating, discussing or disclosing in any manner the substance of their bids or bidding strategies" with other applicants).


    �	Mercury Opposition to Emergency Motion for Disqualification at 7 (filed Dec. 6, 1996).


    �	High Plains Petition to Deny (filed March 21, 1997).


    �	Mercury Petition to Deny at 5 (filed March 21, 1997).


    �	Mercury PCS II, LLC, 13 FCC Rcd. 5756 (1997) (Mercury Partial Grant Order).


    �	Id. at 5760 ¶ 9.


    �	Id. at 5759 ¶ 6, 5760 n. 28.


    �	Mercury PCS II, LLC, 12 FCC Rcd. 17,970, 17,970 ¶ 1 (1997) (NALF).


    �	Mercury PCS II, LLC, 12 FCC Rcd. 18,093 (1997) (Mercury Partial Grant Order on Reconsideration).  The Mercury Partial Grant Order on Reconsideration disposed of petitions for reconsideration filed by both Mercury and High Plains.


    �	Id. at 18,099-100 ¶ 11, 18,104 ¶ 22.  High Plains filed an application for review of the Mercury Partial Grant Order on Reconsideration on December 5, 1997.  The application for review is pending.


    �	High Plains Grant Order, 12 FCC Rcd. at 19,630 ¶ 8.


    �	Id.


    �	On April 15, 1998, High Plains filed a Motion to Accept Filing of Supplement to Opposition (Motion to Accept Filing), and a Supplement to Opposition to Mercury's Petition for Reconsideration (Supplement to Opposition).  The Supplement to Opposition raises arguments based on two NALFs issued by the Commission on March 16, 1998.  See Western PCS BTA I Corp., 13 FCC Rcd. 8305 (1998); US West Communications, Inc., 13 FCC Rcd. 8286 (1998).  On April 27, 1998, Mercury filed a Supplement to Reply to Opposition to Petition for Reconsideration (Supplement to Reply to Opposition), which opposes High Plains' Supplement to Opposition.  Because the two NALFs were issued after the pleading cycle for the Petition for Reconsideration had expired and could not have been brought to our attention sooner, we grant High Plains' Motion to Accept Filing, and we consider both High Plains' Supplement to Opposition and Mercury's Supplement to Reply to Opposition in this proceeding.  See 47 C.F.R. § 1.45(c) (additional pleadings may be filed only if specifically requested or authorized by the Commission).


    �	Mercury PCS II, LLC, FCC 98-203 (Aug. 28, 1998) (NALF Reconsideration Order).


    �	Id., ¶ 9.


    �	Id., ¶ 10.


    �	High Plains Grant Order, 12 FCC Rcd. at 19,629-30 ¶ 7.  In its Petition for Reconsideration, Mercury has alleged for the first time that High Plains' Petition to Deny was an abuse of process.  However, Mercury could not have raised this issue in its Petition to Deny because its Petition to Deny and High Plains' Petition to Deny were both filed on the same date.  Accordingly, we will address Mercury's arguments concerning High Plains' Petition to Deny.  See 47 C.F.R. §1.106(c)(1).


    �	William P. Johnson and Hollis P. Johnson, d/b/a Radio Carrollton, 69 FCC 2d 1139, 1150 ¶ 24 (1978) (Radio Carrollton), clarified, 69 FCC 2d 424 (1978), recon. denied, 72 FCC 2d 264 (1979), aff'd mem. sub nom. Faulkner Radio, Inc. v. FCC, No. 79-1749 (D.C. Cir. Oct. 15, 1980), cert. denied, 450 U.S. 1041 (1981).


    �	Id. at 1151 ¶ 26.


    �	High Plains Grant Order, 12 FCC Rcd. at 19,629-30 ¶ 7.


    �	Mercury Petition for Reconsideration at 4-5.


    �	Formulation of Policies and Rules Relating to Broadcast Renewal Applicants, Competing Applicants, and Other Participants to the Comparative Renewal Process and to the Prevention of Abuse of the Renewal Process, First Report and Order, 4 FCC Rcd. 4780, 4793 n.3 (1989); see Silver Star Communications-Albany, Inc., 3 FCC Rcd. 6342, 6352 ¶ 41 (1988); Amendment of Sections 1.420 and 73.3584 of the Commission's Rules Concerning Abuses of the Commission's Process, Notice of Proposed Rulemaking, 2 FCC Rcd. 5563, 5563 ¶ 2 (1987); see also Policy Regarding Character Qualifications In Broadcast Licensing, Report, Order and Policy Statement, 102 FCC 2d 1179 (1986), recon. granted in part and denied in part, 1 FCC Rcd. 421 (1986), appeal dismissed mem. sub nom National Assoc. for Better Broadcasting v. FCC, No. 86-1179 (D.C. Cir. June 11, 1987) (Character Policy Statement) (strike pleadings, harassment of opposing parties, and violation of ex parte rules constitute abuse of process).


    �	TRMR, Inc., 11 FCC Rcd. 17081, 17087 ¶ 10 (1996).


    �	See Western Telecommunications, Inc., 3 FCC Rcd. 6405, 6406 ¶ 12 (1988) (Character Policy Statement used to evaluate microwave radio licensees); A.S.D. Answer Service, Inc., 1 FCC Rcd. 753, 754 ¶ 12 (1986) (Character Policy Statement applied to domestic public radio service application).


    �	Emergency Motion at 2-5.


    �	 47 C.F.R. § 1.727.  We note that in its Opposition to Emergency Motion for Disqualification, Mercury argued that High Plains' Petition to Deny did not comply with all of the procedural requisites of section 1.727.  However, even if the Emergency Motion were procedurally defective, Bureau could have entertained it as an informal request for Commission action pursuant to section 1.41.  47 C.F.R. § 1.41.


    �	Western PCS BTA I Corp., 13 FCC Rcd. 8305, 8319-20 ¶ 37; US West Communications, Inc., 13 FCC Rcd. 8286, 8299-300 ¶ 37. 


    �	See, e.g.,  Western PCS BTA I Corp., 13 FCC Rcd. 8305, 8319-20 ¶ 37; US West Communications, Inc., 13 FCC Rcd. 8286, 8299-300 ¶ 37.


    �	High Plains Petition to Deny at 5-7.


     � 	47 U.S.C. § 309(d)


    �	See NALF, 12 FCC Rcd. at 17,978 ¶¶ 24-25.


    �	NALF on Reconsideration, FCC 98-203 ¶ 11.


    �	Mercury Petition for Reconsideration at 3.


    �	Id.


    �	See 47 U.S.C. § 309(d) (any party in interest may file a petition to deny).


    �	Mercury Petition for Reconsideration at 3.


    �	Emergency Motion at 1-2, High Plains Petition to Deny at 2-4.


    �	Mercury Partial Grant Order, 13 FCC Rcd. at 5759-80 ¶ 8.


    �	Mercury Partial Grant Order on Reconsideration, 12 FCC Rcd. at 18,100-01 ¶ 14.


    �	Mercury Petition for Reconsideration at 4.


    �	Id. at 4 n.13 (incorporating argument from Mercury Reply to Opposition to Petition to Deny at 9 (filed April 18, 1997)).


    �	See Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 U.S. 749, 758 n.5 (1985) (distinguishing protected and unprotected speech).


    �	Section 1.2105(c)(1) prohibits the disclosure of bids or bidding strategy only to other applicants and only during the time from the filing of short-form applications until after the high bidder makes the required down payment.  47 C.F.R. § 1.2105(c)(1).


    �	Counsel for High Plains contacted the Commission's staff on November 25, 1996, and High Plains filed its Emergency Motion on November 26, 1996.  High Plains Opposition to Petition to Deny at 3-4 (filed April 8, 1997). Specifically, Mercury alleges that High Plains violated section 1.1208(b)(2) of the Commission’s rules, which provides as follows:





	(b) No person shall make an ex parte presentation in a proceeding that could become restricted even though the proceeding is not restricted at the time if:





	. . . .





	(2) That person intends to file an opposition, complaint, or objection which would cause the proceeding to become restricted. 


47 C.F.R. § 1.1208(b)(2) (1996).


    �	High Plains Opposition to Mercury Petition for Reconsideration at 10 (filed Jan. 13, 1998).
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