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ORDER ON RECONSIDERATION

   Adopted:  February 29, 2000
Released:  March 2, 2000

Before the Chief, Public Safety and Private Wireless Division, Wireless Telecommunications Bureau:

I. introduction

1. In this Order on Reconsideration, we address a petition for reconsideration of the dismissal of Moore Material Handling Group’s (MMHG) name change application and a petition for declaratory ruling filed by MMGH that the assignment of Station WYE538, in Santa Clara, California to Champion Communications Services, Inc. is void ab initio.
  For the reasons set forth below, we deny the petition for reconsideration and the petition for declaratory ruling.

II. background

2. In the 1990s, Clarklift of San Jose, Inc. (Clarklift) was granted a license for Station WYE538, a conventional 800 MHz General Category PLMR station.  The licensee address for Clarklift specified Pat Moore as the licensee’s contact person.
  Clarklift was a community repeater customer of Champion Communications Services, Inc. (Champion).
  On March 14, 1995, Champion contacted Clarklift and proposed licensing each of its community repeaters under a blanket license.
  Champion agreed to assume responsibility for ensuring that its customers were properly licensed to include filing 

applications for license renewals and modifications and the associated fees.
  To take advantage of this “licensing opportunity”, Champion requested that Clarklift sign and date an Assignment of Authorization form, FCC Form 1046 (assignment), and return the form to Champion.

3. Shortly after receiving this letter, Clarklift’s office manager signed the assignment application and returned it to Champion.
  On June 9, 1995, Champion submitted the assignment application to the Commission, and an FCC Form 600, requesting assignment of the license for Station WYE538 from Clarklift to Champion (Champion assignment application).
  During the time frame that Champion obtained a signature from Clarklift’s office manager to assign Station WYE538 from Clarklift to Champion, it appears that MMHG began prosecuting an application to change the name of the licensee of Station WYE538 from Clarklift to MMHG.  Pat Moore, Clarklift’s listed contact on its license, signed the MMHG application.  On June 15, 1995, Moore filed its application.

4. The Champion assignment application was granted on September 28, 1995.  To date, the MMHG name change application remains pending.  On December 1, 1995, Moore notified the Commission that it never intended to assign its license to Champion.
  On June 3, 1997, the MMGH filed a modification application for Station WYE538.  On September 22, 1997, the Licensing and Technical Analysis Branch dismissed the modification application for lack of or faulty coordination.
  MMHG filed the instant petition.

III. discussion

5. Pursuant to Section 1.2 of the Commission's rules, the Commission may issue a declaratory ruling at any time to terminate a controversy or remove uncertainty.
  The Commission has wide discretion within this framework to determine whether a Declaratory Ruling is necessary.
  The Commission generally does not have the expertise or resources to resolve questions of state or federal law outside its principal area of jurisdiction; as a result, it is generally more efficient to allow other forums to resolve such matters.
  

6. Section 1.743(a) of the Commission’s Rules requires applicants to sign their applications.
  When the applicant is a corporation, an officer or duly authorized employee must sign the application.
  Generally, corporations are bound by the statements and declarations made by its agents within the scope of their employment and with the actual or apparent authority of the corporation.
  We believe that a determination concerning whether the actions of the office manager were within the scope of his employment is outside the jurisdiction of the Commission.
  Thus, this matter is appropriate for a court of competent jurisdiction.  Accordingly, we decline to issue a declaratory ruling to examine the Champion assignment application.

7. MMHG requested to change the name of the licensee for Station WYE538.  Our records show that the licensee of Station WYE538 is Champion and not MMHG.  Consequently, MMHG may not request to change the name of the licensee.  Thus, we find that MMHG’s application was defective and subject to dismissal.
  Accordingly, we affirm the Branch’s dismissal of the subject application.

IV. ordering clauses

8. IT IS ORDERED that pursuant to Sections 4(i) and 405 of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i); 405 and sections 1.2 and 1.106 of the Commission’s Rules, 47 C.F.R. §§ 1.2; 1.106, the petition for reconsideration and petition for declaratory ruling filed by Moore Material Handling Group on October 22, 1997 IS DENIED.
9. IT IS FURTHER ORDERED that pursuant to Section 4(i) of the Communications Act of 1934, as amended, 47 U.S.C. § 154(i) and Section 1.2 of the Commission’s Rules, the petition for Prompt Ruling on Petition for Reconsideration and Petition for Declaratory Ruling filed by Moore Material Handling Group on September 23, 1998, IS DISMISSED AS MOOT.

10. IT IS FURTHER ORDERED that pursuant to Section 4(i) of the Communications Act of 1934, as amended, 47 U.S.C. § 154(i), the Motion for Prompt Ruling on Petition for Reconsideration and Petition for Declaratory Ruling filed by Moore Material Handling Group on September 23, 1998, IS DISMISSED AS MOOT.

11. IT IS FURTHER ORDERED that pursuant to Section 4(i) of the Communications Act of 1934, as amended, 47 U.S.C. § 154(i), the Motion to Strike filed by Moore Material Handling Group on September 23, 1998 IS DENIED.
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� Petition for Reconsideration and Petition for Declaratory Ruling filed by Moore Material Handling Group (MMHG) on Oct. 22, 1997 (Petition).


� Attachment 3, MMHG Petition (Clarklift’s license for Station WYE538 issued March 21, 1995).  In addition to his position with Clarklift, Pat Moore is also the President of MMHG.�


� Letter from David Terman, Champion Communications Services, Inc. to Clarklift of San Jose, Inc., dated Mar. 14, 1995.


� Id.


� Id.


� Id.


� Certification from Ed Show dated October 21, 1997.


� Application filed by Champion on June 9, 1995 (File No. 504424, Coordination No. 951380033).


� Notation on Moore assignment application; Letter from Robert Kelty, Mobile Radio Consultant to Moore, to Jake Dracha, Federal Communications Commission, dated Dec. 1, 1995 (referring to the Moore assignment application as “a simple name change”); MMHG Petition at 3, note 2.


� Letter from Robert Kelty, Mobile Radio Consultant to Moore, to Jake Dracha, Federal Communications Commission, dated Dec. 1, 1995 (Dec. 1995 Letter).


� Notice of Application Dismissal, File No. D083335, Sept. 22, 1997.


� Several communications in response to this petition were filed:  Letter from Marjorie K. Conner, counsel for Champion, to Timothy E. Welch, counsel for MMHG, dated Sept. 16, 1998 (copy sent to the Commission); Motion for Prompt Ruling on Petition for Reconsideration and Petition for Declaratory Ruling and Motion to Strike filed by Moore on Sept. 23, 1998; Response to Motion to Strike filed by Champion on Sept. 30, 1998; and Reply to Response to Motion to Strike filed by Moore on Oct. 5, 1998.


� 47 C.F.R. § 1.2.


� See Yale Broadcasting Co. v. FCC, 478 F.2d 594, 602 (D.C. Cir. 1973).


� Policy Regarding Character Qualifications in Broadcast Licensing, Memorandum Opinion and Order, 6 FCC Rcd 3448, 3448-9 ¶ 6 (1991)(Character Qualifications MO&O).


� 47 C.F.R. § 1.743(a).


� Lewiston-Auburn Cellular, Inc., Memorandum Opinion and Order, 3 FCC Rcd. 5115 (1988); Douglas R. Casey, Memorandum Opinion and Order, 3 FCC Rcd 7193 (1988); see also 47 C.F.R. § 1.743(a).


� Amendment of Parts 1, 81, 83, 87, 89, 91, 93, 94, and 95 of the Commission’s Rules to permit corporate officers or duly authorized employees of corporations to sign applications, amendments, thereto, and related statements of fact required by the Commission, Memorandum Opinion and Order, 69 FCC2d 934 n.1 (1978).


� See e.g. Character Qualifications MO&O, 6 FCC Rcd at 3448-3449 ¶ 6; Transfer of Control of Station KGA, Spokane Wash., to Monroe Broadcasting, Order, 26 FCC2d 204 (1970).


� 47 C.F.R. § 1.958 (1997).
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