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ORDER

Adopted: February 28, 2000



Released: February 29, 2000 

By the Chief, Policy and Rules Branch, Commercial Wireless Division, Wireless Telecommunications Bureau:

             1.  In this order, we address a Petition for Reconsideration (NECC Petition) filed on May 8, 1995 by N.E. Colorado Cellular, Inc. (NECC), against the grant of the above-captioned modification application filed by Sagir, Inc. (Sagir) on November 19, 1994.  The application  modified Station KNKN383 in the Nebraska 1 – Sioux Rural Service Area (Sioux RSA) by increasing the size of Sagir’s Cellular Geographic Service Area (CGSA) through the utilization of an alternative CGSA.
  The Commission granted Sagir’s application on April 7, 1995.
  For the reasons stated below, we dismiss NECC’s Petition.

            2.  We also address the above-captioned Phase I unserved area application filed by NECC on December 21, 1994, which also involves the Sioux RSA, the NECC application, and a Petition to Dismiss or Deny (Sagir Petition) the NECC application filed by Sagir on May 12, 1995.
  For the reasons stated below, we dismiss NECC’s above-captioned application as defective and accordingly dismiss the Sagir Petition as moot.

3.  NECC is the Block A licensee in the Colorado Logan RSA, which is adjacent to the Sioux RSA, and, as explained above, has applied to serve unserved area in the Sioux RSA.
  Although NECC filed its unserved area application for the Sioux RSA on December 21, 1994, after the filing of Sagir’s modification application was publicly noticed on December 5, 1994,
  NECC did not oppose Sagir’s modification application until May 8, 1995, after the grant of Sagir’s application.
  NECC acknowledges that it was not previously a party to this proceeding,
 but claims the right to seek reconsideration of the application grant pursuant to Section 1.106(b)(1) of the Commission’s rules.
  NECC argues that it did not have a cognizable interest in the Sioux RSA prior to February 17, 1995, the day that the Commission accepted NECC’s unserved area application for filing.
 

4.  Section 1.106(b)(1) of the Commission’s rules states in pertinent part:

[I]f the petition [for reconsideration] is filed by a person who is not a party to the 

proceeding, it shall state with particularity the manner in which the person’s 

interests are adversely affected by the actions taken, and shall show good reason

why it was not possible for him to participate in the earlier stages of the 

proceeding.

In this instance, the Commission gave public notice of acceptance for filing of Sagir’s modification application for the Sioux RSA on December 5, 1994. Petitions to deny therefore were due on January 4, 1995.
  Although NECC asserts that it did not have a cognizable interest prior to February 17, 1995, the record reveals that NECC filed its own unserved area application for the Sioux RSA on December 21, 1994.  Because both entities proposed to provide service in the same area, NECC had a clear interest in Sagir’s application before the January 4, 1995 deadline and could have timely contested Sagir’s modification application.  We therefore conclude that NECC has failed to show good reason why it was not possible for it to participate at the earlier petition to deny stage.  Accordingly, we are dismissing NECC’s petition because it fails to meet the requirements of Section 1.106(b)(1) of our rules.
   

             5.  We also dismiss NECC’s unserved area application.  We have analyzed NECC’s application and conclude that the CGSA proposed in NECC’s application is covered entirely by Sagir’s authorized CGSA.
  NECC’s application therefore fails to comply with section 22.949 of the Commission’s rules
 because it seeks to provide service in an area that is presently not unserved.  We therefore dismiss NECC’s application as defective and dismiss the Sagir Petition and the accompanying Sagir Motion as moot.  

6.  Accordingly, IT IS ORDERED THAT, pursuant to section 4(i) of the Communications Act of 1934, as amended, 47 U.S.C. § 154(i), and sections 0.331 and 1.106(b)(i) of the Commission’s rules, 47 C.F.R. §§ 0.331 and 1.106(b)(i), the Petition for Reconsideration filed by N.E. Colorado Cellular, Inc. on May 8, 1995, IS DISMISSED.

             7.  IT IS FURTHER ORDERED THAT, pursuant to section 308 of the Communications Act of 1934, as amended, 47 U.S.C. § 308 and section 22.128 of the Commission’s rules, 47 C.F.R. § 22.128, the above-captioned Phase I unserved area application filed by N.E. Colorado Cellular, Inc. on December 21, 1994, IS DISMISSED as defective.

             8.  IT IS FURTHER ORDERED THAT, pursuant to section 4(i) of the Communications 

Act of 1934, as amended, 47 U.S.C. § 154(i), and sections 0.331 and 22.130 of the Commission’s rules, 47 C.F.R. § 0.331, 22.130, the Petition to Dismiss or Deny and the Motion to Accept Petition to Dismiss or Deny Nunc Pro Tunc Deny, each  filed by Sagir, Inc. on May 12, 1995,  ARE DISMISSED as moot.
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� 	See 47 C.F.R. § 22.903(b) (1994).





� 	See Public Notice, Report No. CL-95-24 (rel. April 7, 1995).


 


� 	Sagir claims that it did not file a timely petition to deny because NECC did not serve it with a copy of its application.  See Sagir Petition at 2.  Sagir simultaneously filed a Motion to Accept Petition to Dismiss or Deny Nunc Pro Tunc (Sagir Motion), asking us to accept its untimely petition to deny.  In view of our action here, we need not address the merits of the Sagir Motion.





� 	See Public Notice, Report No. CL-95-55 (rel. Feb. 17, 1995) (accepting NECC’s application on February 17, 1995 and granting NECC tentative selectee status for unserved areas within the Sioux RSA.)





� 	Public Notice, Report No. CL-95-23 (rel. Dec. 5, 1994).





� 	NECC alleges, among other arguments, that the alternative studies Sagir submitted do not accurately reflect the reliable service contours of its cellular facilities in the Sioux RSA. NECC Petition 


at 3.





� 	Id. 





� 	47 C.F.R. § 1.106(b)(1).





� 	Petition at 3. Sagir filed a response on May 22, 1995, claiming that NECC failed to justify its failure to file a timely opposition to Sagir’s application when it was initially filed and subsequently appeared on public notice.  NECC filed a Reply to Opposition to Petition for Reconsideration (Reply) on June 1, 1995, claiming that it did not learn until after the opposition period that Sagir had significantly overstated the areas where it provided reliable service.  Reply at 3. 





� 	47 C.F.R. § 1.106(b)(1) (emphasis added).





� 	47 C.F.R. § 22.130(a)(4).


� 	See, e.g., GTE Mobilnet of Houston Ltd. Partnership, 8 FCC Rcd 2728 (1993) (party that fails to show why it could not file a timely objection will not have its objection considered by the Commission). 





�           See also Sagir Petition at 3.





� 	47 C.F.R § 22.949.
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