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By the Deputy Chief, Wireless Telecommunications Bureau:

I.  INTRODUCTION


1.  Before us is an application
 and request by the City of Pomona, California (Pomona)
 for a waiver, pursuant to Section 337 of the Communications Act of 1934 (Act),
 of applicable provisions of Parts 22 and 90 of the Commission’s Rules
 to permit it to use Part 22 UHF frequencies for public safety services.  Upon consideration of the arguments and record presented by Pomona, we find that it has properly invoked the provisions of Section 337(c) of the Act and that it meets the statutory criteria for granting a waiver of the Commission's Rules under the statute.  Specifically, we find that: (a) no spectrum other than the Part 22 frequencies at issue is immediately available to satisfy Pomona’s requested public safety service use; (b) the requested use will not cause harmful interference to other spectrum users; (c) the proposed use is consistent with other public safety allocations in the area; (d) the frequencies in question were allocated for their present Part 22 use not less than two years ago; and (e) granting this application is consistent with the public interest.  With particular regard for the public interest, we find that Pomona’s public safety needs are critical, that it has an immediate need for additional frequencies for its public safety mobile communications system in order to address potentially dangerous situations, and that obtaining frequencies within the UHF band promotes the achievement of interoperability.  Therefore, we grant Pomona’s waiver request pursuant to Section 337(c) of the Act.


II.  BACKGROUND

2.  On March 12, 1999, Pomona filed the above-captioned application, and requested a waiver
 under former Section 90.151 of the Commission’s Rules
 to allow Pomona to use for public safety purposes channels offset from UHF frequencies presently allocated under Part 22 of the Commission’s Rules for use by commercial communications providers.
  The Licensing and Technical Analysis Branch (Branch) of the Public Safety and Private Wireless Division returned Pomona’s application on June 18, 1999, on the grounds that the requested frequencies were not available for use by Part 90 licensees.
  The Branch noted that Pomona had requested a waiver, but stated that Pomona had not presented sufficient justification for a waiver.
  The Branch returned the application to afford Pomona the opportunity to amend it by selecting frequencies available under Part 90 or by providing additional information to justify its waiver request.
 

3.  Pomona submitted a revised waiver request on July 26, 1999, providing additional information and seeking a waiver pursuant to Section 337 of the Act.
  According to Pomona, it needs to establish a new UHF system for the Pomona Police Department in order to achieve interoperability with other law enforcement agencies in the Los Angeles basin.
  Without access to a UHF system, the Pomona Police Department has found itself isolated from, and unable to communicate directly with, other local public safety agencies, including the Los Angeles County Sheriff’s Department, that are operating on UHF frequencies.


4.  Pomona’s waiver request was placed on public notice on September 30, 1999.
  The only comment we received, which was submitted by the California Public-Safety Radio Association, supports the request.
 


III.  DISCUSSION

5.  Section 337 of the Act provides public safety entities with a statutory means of obtaining a waiver of the Commission's Rules to the extent necessary to permit use of unassigned frequencies for the provision of public safety services.
  Subsection (c)(1) of Section 337 provides as follows:   

     

(c) Licensing of Unused Frequencies for Public Safety Services.‑‑

           

(1) Use of unused channels for public safety services.‑‑Upon application by an entity seeking to provide public safety services, the Commission shall waive any requirement of this Act or its regulations implementing this Act (other than its regulations regarding harmful interference) to the extent necessary to permit the use of unassigned frequencies for the provision of public safety services by such entity.  An application shall be granted under this subsection if the Commission finds that‑‑

               

(A) no other spectrum allocated to public safety services is immediately available to satisfy the requested public safety service use;

               

(B) the requested use is technically feasible without causing harmful interference to other spectrum users entitled to protection from such interference under the Commission's regulations;

               

(C) the use of the unassigned frequency for the provision of public safety services is consistent with other allocations for the provision of such services in the geographic area for which the application is made;

               

(D) the unassigned frequency was allocated for its present use not less than 2 years prior to the date on which the application is granted; and

               

(E) granting such application is consistent with the public interest.


6.  When considering requests under Section 337, we first must determine whether the applicant is "an entity seeking to provide public safety services."
  Pomona states that it seeks to use the subject Part 22 frequencies to operate a public safety communications system for dispatch and tactical operations for its police department.
  Pomona contends that this would permit it to achieve interoperability with other public safety agencies in Los Angeles County and neighboring counties.
  Based upon the record herein, we agree that the purpose of the service proposed by Pomona is to protect the safety of life, health, or property, as required by Section 337(f).  As a result, we conclude that Pomona has met the threshold requirement.


7.  We now turn to whether Pomona meets the statutory criteria for grant of a waiver under Section 337(c)(1) of the Act.  The plain language of subsection (c) provides that a waiver request under this section is required only upon a finding that all five conditions are met regarding the spectrum specifically sought by an applicant.
  In a case where any one of the five conditions is not met, the subject waiver will not be granted.
  As discussed in further detail below, we find that Pomona has met the statutory criteria.  Pomona’s waiver request parallels the previously-granted waiver request of South Bay Regional Public Communications Authority, a communications agency providing public safety communications services to several municipalities in the Los Angeles area, and we believe that granting Pomona’s waiver request is consistent with Commission’s decision in that case.


8.  No other spectrum allocated to public safety services is immediately available to satisfy the requested public safety service use.  The Commission concluded in South Bay that there were no Part 90 frequencies available in the Los Angeles Basin.
  Pomona states that this situation still prevails and that the local frequency advisory committee for public safety certified that there currently are no UHF channels available in Southern California that could be assigned for use without causing harmful interference to and/or receiving harmful interference from existing public safety users.
  Because we find that the circumstances at the time of the South Bay decision continue to exist, we conclude that Pomona has shown that no other public safety spectrum is immediately available in the Los Angeles area.


9.  The requested use is technically feasible without causing harmful interference to other spectrum users entitled to protection from such interference under the Commission's regulations.  The requested frequencies are immediately adjacent and offset to frequencies used by other public safety entities in the Los Angeles area.  As Pomona notes, by granting Part 22 frequencies to South Bay, the Commission created the opportunity for use of offset channels by Pomona.
  Pomona has coordinated the use of these frequencies and received concurrence letters from adjacent users.
  Pomona also coordinated the use of these frequencies with the local frequency coordinator.
  Due to topographic shielding from the rest of the Los Angeles basin, Pomona states that it will be able to use these offset frequencies without an interference potential from existing users.  We conclude, therefore, that Pomona has made a sufficient showing that the use of the frequencies in question is technically feasible and would not interfere with existing licensees.  


10.  The use of the unassigned frequency for the provision of public safety services is consistent with other allocations for the provision of such services in the geographic area for which the application is made.  As the Commission noted in South Bay, the 470-512 MHz band has become the primary frequency band used by public safety entities in the Los Angeles area.
  As one of the few police departments in the area unable to operate on UHF frequencies, Pomona needs the requested waiver in order to achieve interoperability.
  Thus, Pomona’s use of the frequencies at issue would be wholly consistent with the Commission's prior public safety allocations in this area.


11.  The unassigned frequencies were allocated for their present use not less than 2 years prior to the date on which the application will be granted.  The Commission allocated the frequencies in question for Part 22 point-to-multipoint control channel use on August 2, 1994, effective on January 1, 1995.
  Thus, the frequencies at issue were allocated for their present use more than two years ago.


12.  Granting the application is consistent with the public interest.  Pomona's proposed use of the Part 22 frequencies in question would allow interoperability between its constituent agencies and neighboring jurisdictions.  Because the 470-512 MHz band currently supports most of the public safety communications in the Los Angeles area, we conclude that no other frequency band will accommodate the interoperability needs identified by Pomona.  We believe that granting its request provides the simplest and most practical means to establish communications links in day-to-day operations and during emergencies.
 Thus, we find that Pomona has adequately demonstrated that the grant of its Section 337(c) request is consistent with the public interest.


IV.  CONCLUSION

13.  For the foregoing reasons, we conclude that Pomona’s request pursuant to Section 337 of the Communications Act meets the necessary criteria for waiver of our Rules.  Therefore, we grant the waiver request.

V.  ORDERING CLAUSES


14.  Accordingly, IT IS ORDERED that, pursuant to Sections 4(i) and 337(c) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i) 337(c), the Request for Waiver filed by the City of Pomona, California, on July 26, 1999, IS GRANTED.


15.  IT IS FURTHER ORDERED that the associated application, FCC File No. A034936, filed March 12, 1999, shall be referred to the Public Safety and Private Wireless Division, Licensing and Technical Branch for processing consistent with this Order.


16.  This action is taken pursuant to Sections 0.131 and 0.331 of the Commission's Rules, 47 C.F.R. §§ 0.131, 0.331.

                                                                       FEDERAL COMMUNICATIONS COMMISSION







Kathleen O'Brien Ham







Deputy Chief, Wireless Telecommunications Bureau
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