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I. INTRODUCTION AND SUMMARY

1. In this Second Memorandum Opinion and Order, the Commission takes steps to hasten the
introduction and rollout of wireless Enhanced 911 (E911) services that were required by the Commission
when it adopted E911 rules.1 The Commission seeks to accelerate implementation of this important service
in order to enable wireless callers to obtain emergency assistance more rapidly and efficiently through the
transmission of certain enhanced information that assists in locating the caller. Wireless subscribership
continues to grow rapidly and wireless phones are used increasingly to place 911 calls in emergency
situations. The Commission adopted E911 rules in accordance with an agreement between the wireless
industry and State and local 911 officials to promote wireless technologies and transmissions that provide
important information to enable the 911 Public Safety Answering Point (PSAP) to promptly locate the 911
caller. The wireless E911 service was established to ensure that wireless phones automatically transmit the
same vital data about a 911 caller's location as wireline phones. 

2. The Commission reaffirmed its commitment to the goals for a wireless E911 service  in the
E911 First Reconsideration Order.2 Accordingly, covered Commercial Mobile Radio Service (CMRS)
carriers were expected to achieve transmission of the enhanced location information in two phases, with
Phase I to begin April 1, 1998. The Commission subsequently received petitions from BellSouth and CTIA
for further reconsideration and for clarification of the E911 rules that request the removal of ambiguities in
the rules and the adoption of modifications to enhance Phase I implementation.3 In this Second
Memorandum Opinion and Order, we decide the various issues raised in the petitions for reconsideration
and clarification. Resolution of these issues should address delays being experienced in implementation of
Phase I service. In addition, we resolve such issues in order to ensure implementation of Phase II and avoid
potential delays in the provision of vital Phase II services. We also take action to overcome obstacles in
CMRS carriers' ability to comply with the schedule and requirements that apply to their implementation of
E911, consistent with the Commission's goals in adopting the framework for E911.

3. First, the E911 rules are revised to remove the prerequisite that a cost recovery mechanism
for carriers be in place before the CMRS carrier is obligated to provide E911 service in response to a valid
PSAP service request. We agree with CTIA that modification of the rule is necessary to remove
ambiguities that are causing delays in Phase I implementation and that, more significantly, may delay

                                                  
    1

 Revision of the Commission's Rules to Ensure Compatibility with Enhanced 911 Emergency Calling Systems,
CC Docket No. 94-102, RM-8143, Report and Order and Further Notice of Proposed Rulemaking, 11 FCC Rcd
18676 (1996), adopting amendments to Section 20.3 and new Section 20.18 in the Commission's Rules, 47 C.F.R.
§§ 20.3, 20.18 (E911 First Report and Order and E911 Second NPRM).

    2
 Revision of the Commission's Rules to Ensure Compatibility with Enhanced 911 Emergency Calling Systems,

CC Docket No. 94-102, Memorandum Opinion and Order, 12 FCC Rcd 22665 (1997), amending 47 C.F.R. §§
20.3, 20.18 (E911 First Reconsideration Order).

    3
 The list of petitions and responsive pleadings is included in Appendix A. Abbreviations used in this Order in

citing to the pleadings also are included in Appendix A.
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implementation of Phase II. We decline to modify the rule, as suggested by commenters, by imposing
certain requirements on the States to adopt formal mechanisms for the recovery of carrier costs and to
adhere to certain definitions and procedures as the means to clarify the rule and facilitate implementation.
Instead, we find that the disputes and delays that have arisen in the consideration and implementation of
cost recovery mechanisms for carrier costs, in some instances, have become, and will continue to be,
significant and unnecessary impediments to Phase I implementation. Moreover, we find that the disputes
and delays also will be a problem in the implementation of Phase II.

4. Although a number of States have decided that separate E911 cost recovery mechanisms
are the best way to recover carriers' costs of implementing E911, such mechanisms are not necessary to
permit CMRS carriers, whose rates are not regulated, to recover their costs. As a result, we see no need to
make the obligations of carriers to implement E911 service contingent on the resolution of carrier cost
recovery issues. However, in removing the condition that a cost recovery mechanism for carriers' costs be
in place before the carrier is obligated to provide E911 service, we do not intend to disturb the actions of
States or localities that already have adopted such mechanisms or to discourage them from deciding that
cost recovery or sharing mechanisms that cover carrier costs are an effective way of expediting wireless
E911 for their citizens, especially in rural areas.

5. At the same time, adequate funding of PSAPs to enable them to deploy the upgrades to use
wireless E911 location information remains essential to implementation. State and local authorities have to
provide their local public safety officials with the means needed to request and use wireless E911 location
information. Otherwise, PSAPs will be unable to dispatch emergency services to wireless 911 callers in
life-threatening situations as quickly as possible. In these circumstances, we modify the rule to retain a cost
recovery requirement for recovery of the PSAP's costs of E911 service. Thus, while we no longer condition
a carrier's obligation on a cost recovery mechanism to be in place for the carrier's costs, the obligation
continues to be conditioned upon the carrier receiving a valid request from the PSAP that is capable of
receiving and utilizing the data elements associated with the service. Inasmuch as those capabilities often
were achieved through mechanisms that included carrier costs, we modify that condition to ensure that
States or localities continue to address the needs of the PSAPs to be upgraded for wireless E911.

6. Accordingly, before a carrier is required to provide E911 services pursuant to a PSAP
request, the PSAP must have the means of covering its costs of receiving and utilizing the E911
information to ensure the request is valid. As modified, the carrier's E911 service obligation is triggered
when the carrier receives a valid request from a PSAP that is capable of receiving and utilizing the data
elements associated with the service, and a mechanism for recovering the PSAP's cost of the E911 service
is in place. We do not mandate any specific State action nor do we define the nature and extent of any
funding mechanism or other approach that may achieve the necessary technology and service capabilities
that enable the PSAP to make a valid service request.  

7. Second, we agree with CTIA that disputes between CMRS carriers and PSAPs on the
choice of the transmission means and related technologies also have caused delays in Phase I
implementation. We decline, however, to establish in the E911 rules that the carriers, and not the PSAP,
should have the final choice as the means to overcome the delays. Instead, given our elimination of a cost
recovery mechanism for carriers as a prerequisite for E911 implementation, we conclude that negotiation
between the parties, presumptively based on the alternative methods adopted in the official standard, is the
best means in most instances to ensure an expeditious selection of transmission method that meets the
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individual requirements of the PSAP and carrier in each situation. However, in the event that an impasse
arises, Commission staff will be available to help resolve these disagreements on an expedited basis, based
on consideration of a number of specific factors. These include the additional costs of the two
methodologies to the PSAP and the wireless carrier, whether the carrier is paying for its own E911
implementation costs or receiving funding from a State-sponsored cost recovery mechanism, the technical
configuration of the PSAP's existing E911 system, and the ability of the transmission technology to
accommodate Phase II of wireless E911 and other planned changes in the E911 system.

8. Third, we find that this Commission and the relevant State public service commissions can
address the issues concerning local exchange carriers (LECs) that are identified as potential reasons for
delay in the implementation of E911. LECs are important factors in achieving E911 implementation,
inasmuch as State 911 systems are LEC-based.  Although we have not, at this point, imposed special
obligations on incumbent LECs in implementing E911, we note that incumbent LECs are already subject to
obligations under the Telecommunications Act of 1996, as well as various Federal and State regulations, to
ensure that interconnection agreements with CMRS carriers are fulfilled promptly and fairly. We intend to
further monitor the role of LECs to determine whether we need to impose additional obligations on them to
ensure implementation of our wireless E911 rules. We note that parties may request consideration under
our rocket docket procedures of complaints filed under Section 208 of the Communications Act against
LECs for violation of LECs' existing obligations.

9. Finally, we modify the Phase I rule to conform with the E911 Orders and clarify that
carriers are required to provide service within six months of a PSAP's request for Phase I service when the
request is received after the date established in the rules. In addition, we find the requests in CTIA's petition
to protect carriers from liability for providing E911 service and to mandate nationwide usage of 911 as the
number for emergency assistance are moot. The Wireless Communications and Public Safety Act of 1999
(911 Act) requires that States provide CMRS carriers, users, and PSAPs involved in the transmission of
wireless 911 and E911 calls with liability protection to the same extent the State provides protection with
respect to wireline 911 services.4 The 911 Act also provides for the Commission to designate 911 as the
universal emergency telephone number for both wireline and wireless telephone service and includes
provisions for transition periods and Commission action to encourage the development of State-wide E911
systems.5 Insofar as the petition also requests the Commission encourage Federal agencies to make Federal
property available for the siting of wireless facilities, we find the request to be beyond the scope of this
proceeding. The United States Congress is the preferable forum for addressing this issue, as well.

10. Our goal is to maintain the framework the Commission established to achieve the E911
service intended to provide the customers of wireless carriers with improved emergency response services.
This relies on the voluntary efforts of wireless and wireline providers, manufacturers, third-party providers,
State and local governments, public safety authorities, and consumer interest groups to achieve the
necessary transmissions and provide the emergency assistance required by the public. The Commission

                                                  
    4

 Wireless Communications and Public Safety Act of 1999, Pub. L. No. 106-81, enacted Oct. 26, 1999, at Section
4 (911 Act).

    5
 Id. at Section 3.
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adopted the E911 rules to ensure that CMRS licensees developed the capabilities to achieve enhanced
transmission of 911 calls and respond promptly when localities request service. We are concerned by
delays in the implementation of Phase I of the E911 service and address obstacles to that implementation in
order to take appropriate action for their removal. We also are concerned about the potential delays to
Phase II implementation that are likely to result unless such obstacles are removed. Our actions in this
Order are intended to build on the progress that has been made and to expedite E911 implementation. Any
unnecessary delay in deployment and effective, universal operation of E911 is undesirable.

11. Our actions also are consistent with the Congressional goals reflected in the newly enacted
911 Act. The purpose of the 911 Act is "to encourage and facilitate the prompt deployment throughout the
United States of a seamless, ubiquitous, and reliable end-to-end infrastructure for communications,
including wireless communications, to meet the Nation's public safety and other communications needs."6

Among other things, the 911 Act requires this Commission, or its delegatee, to designate 9-1-1 as "the
universal emergency telephone number within the United States."7 The Commission also is specifically
directed to encourage and support efforts by States to deploy comprehensive end-to-end emergency
communications infrastructure and programs, based on coordinated statewide plans that include a
ubiquitous wireless network and wireless E911 service.8 We plan to move forward promptly to implement
these Congressional goals, including through the initiation of a rulemaking proceeding.

II. BACKGROUND

12. In the E911 First Report and Order, the Commission adopted E911 rules to promote an
improved wireless 911 service based largely upon a framework developed by representatives of the wireless
industry and public safety organizations in a Consensus Agreement.9 Under the program's framework, the
E911 rules impose general performance criteria on covered CMRS carriers in the transmission of 911 calls
under a Basic 911 and an E911 service, as well as through the use of Text Telephone Devices (TTY).
Implementation of the service was to occur according to the timetable reflected in the Consensus
Agreement.  The development of the detailed technical and operational standards necessary to achieve
implementation and widespread access by wireless callers to emergency services was to be undertaken
through the cooperative efforts of the interested parties.10

13. In the E911 First Reconsideration Order, the Commission denied petitions for
reconsideration of the performance criteria and timetable established in the rules for E911 implementation

                                                  
    6

 Id. at Section 2(b).

    7
 Id. at Section 3(a).

    8
 Id. at Section 3(b).

    9
 E911 First Report and Order, 11 FCC Rcd at 18687-89 (paras. 21-23), noting the Consensus Agreement filed

by CTIA, APCO, NENA, and NASNA on February 12, 1996.

    10
 Id. at 18712-14 (paras. 73-75).
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in Phase I and Phase II, and reaffirmed its commitment to rapid implementation of E911 transmissions.11

Subsequently, the Commission adopted additional rules and modified the Phase II criteria in two Orders to
enhance implementation of wireless 911 and E911.12

14. Accordingly, the E911 rules now provide that, for Phase I, carriers transmit a caller's
Automatic Number Identification (ANI) and the location of the cell site or base station receiving a 911 call
(Pseudo-ANI) to the designated 911 Public Safety Answering Point (PSAP) beginning April 1, 1998.13

These capabilities allow the PSAP attendant to call back if the 911 call is disconnected and provide general
location information. As for Phase II, carriers are to transmit more accurate Automatic Location
Information (ALI) of a caller beginning October 1, 2001, according to phased-in timetables for handset-
based and network-based technologies.14 The two prerequisites in our current rules for a carrier's obligation
to implement either Phase I or Phase II are that: (1) the carrier has received a request for such service from
a PSAP that has the capabilities of receiving and using the data, and (2) a mechanism for recovering the
costs of the service is in place.15

15. In response to the E911 First Reconsideration Order, the Commission received petitions
for reconsideration and clarification of the Order and the E911 rules from BellSouth and CTIA.16 Among
                                                  
    11

 E911 First Reconsideration Order, 12 FCC Rcd at 22668 (para. 6). Limited revisions to the rules were
adopted to remedy certain technical problems. These included the removal of certain conditions on the carrier's
obligation in Basic 911 service to transmit all the 911 calls it received. Id. at 22673-86 (paras. 13-41), amending
Section 20.18(b) of the Commission's Rules, 47 C.F.R. § 20.18(b)

    12
 The E911 Second Report and Order adopted an equipment requirement that analog cellular phones include a

separate capability for improving 911 call completion. Revision of the Commission's Rules to Ensure Compatibility
with Enhanced 911 Emergency Calling Systems, CC Docket No. 94-102, Second Report and Order, 14 FCC Rcd
10954 (E911 Second Report and Order), adopting 47 C.F.R. § 22.921 of the Commission's Rules. The E911 Third
Report and Order modified the performance criteria and timetable for Phase II in order to accommodate both
handset-based and network-based solutions for transmission of a caller's Automatic Location Information (ALI)
data, while continuing to provide for some service by the Phase II implementation date of October 1, 2001.
Revision of the Commission's Rules to Ensure Compatibility with Enhanced 911 Emergency Calling Systems, CC
Docket No. 94-102, Third Report and Order, FCC 99-245, released October 6, 1999 (E911 Third Report and
Order), adopting and revising 47 C.F.R. §§ 20.18(e)-(k).

    13
 47 C.F.R. § 20.18(d).

    14
 47 C.F.R. §§ 20.18(e)-(i).

    15
 47 C.F.R. § 20.18(j). We note that those carriers that choose the handset-based solution for Phase II

deployment are required to begin selling and activating Phase II-compliant handsets no later than March 1, 2001,
without regard to the PSAP-related prerequisites identified in Section 20.18(j). E911 Third Report and Order, FCC
99-245, released Oct. 6, 1999, at 20 (para. 42), adopting revised 47 C.F.R. § 20.18(g)(1).

    16
 BellSouth Petition for Reconsideration; CTIA Petition for Reconsideration. Insofar as CTIA requests the

Commission modify the Phase II rule to accommodate handset-based location technologies, that request was
addressed in the E911 Third Report and Order.
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other issues, CTIA requests the E911 rules be modified to define a specific cost recovery mechanism by
mandating a State-adopted, neutral mechanism to recover the carrier's E911 costs and prohibiting a State
from asking the carrier to recover its own costs through rate adjustments. CTIA also requests the rules
designate that carriers have the right to decide the transmission means under the official transmission
standard for Phase I. Several responsive pleadings were filed.17

16. On June 9, 1999, the Commission released a Public Notice seeking to augment the  record
on the pending petitions and on the factors that could be causing delays in the implementation of Phase I to
ensure that the Commission may take whatever action may be necessary to facilitate implementation.18 The
Commission noted that the 1998 Joint Annual Status Report filed by the parties to the Consensus
Agreement and WCA on the status of E911 implementation revealed that the pace was very slow for Phase
I, even though the deadline for commencing implementation was set in the rules as April 1, 1998.19  The
Consensus Agreement parties were requested to submit a report indicating their positions on these issues
and other factors that may be responsible for the delay in Phase I, and recommending alternatives for
resolving the issues.

17. On August 16, 1999, the Commission requested comment on the Implementation Report
filed August 9 in response to the June 9 Public Notice together with four individual comments.20 The
Implementation Report asserts that many implementation issues that present challenges to CMRS carriers
and PSAPs cannot be resolved by the Commission. These include the complexity of addressing the
differences among the thousands of different PSAPs and their jurisdictions by the many different carriers,
both of which groups are striving to achieve E911 capabilities to implement the service. The
Implementation Report, however, does ask the Commission to take action on certain issues that, if remedied
properly, could facilitate the rollout of E911 implementation.21

                                                  
    17

 WCA filed a Request for Acceptance of Late-Filed Pleading with its Comments in Opposition, in which it
requests that we accept the comments four days after the due date. We grant the request, which does not delay the
proceeding, and will consider its comments to ensure a complete record. We note that, since the time of the
referenced pleading, the Ad Hoc Alliance for Public Access to 911 has reorganized and changed its name to the
Wireless Consumers Alliance (WCA), which we will apply to all its pleadings in this proceeding.

    18
 Public Notice, Commission Seeks to Facilitate Wireless E911 Implementation and Requests a Report, FCC 99-

132, released June 9, 1999 (June 9 Public Notice).

    19
 Ex parte filing, Feb. 1, 1999, "Report of CTIA, PCIA, APCO, NENA, NASNA, and Alliance," at 12 (1998

Joint Annual Status Report).

    20
 Public Notice, Wireless Telecommunications Bureau Requests Comment on Wireless E911 Report Filed by

CTIA, PCIA, APCO, NENA, and NASNA on August 9, 1999, DA 99-1627, released August 16, 1999, 64 Fed.
Reg. 47811, September 1, 1999 (August 16 Public Notice).

    21
 Ex parte filing, Aug. 9, 1999, Report of CTIA, PCIA, APCO, NENA, and NASNA, at 6-7; erratum ex parte

filing, Aug. 10, 1999 (Implementation Report). The Report and four comments filed in response to the June 9
Public Notice are listed separately in Appendix A.
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18. Specifically, the Implementation Report states that the E911 cost recovery rule is an
impediment to Phase I implementation in some cases because of significant issues in establishing and
implementing State legislation for carriers and PSAPs. The Implementation Report requests clarification on
whether State legislation is required before Phase I must be implemented and what should be some of the
particulars of an adequate cost recovery mechanism.22 Delays in Phase I implementation also are attributed
to the absence of federal or State provisions for protection of carriers from liability for their provision of
E911 service and to the role of LECs that own and operate the wireline 911 system used by the PSAP.
Several comments were filed in response to the August 16 Public Notice.23

III. DISCUSSION

A. Cost Recovery Mechanism

19. Introduction.  We decide to remove from the E911 rules the requirement that a cost
recovery mechanism for carriers be in place before a CMRS carrier is obligated to implement E911
services in response to a PSAP's valid request for such service. We find that it is not necessary for the
Commission to mandate a cost recovery mechanism for carriers that are not subject to rate regulation and
that, in fact, such a prerequisite often results in delays to Phase I implementation. We, therefore, deny the
petition to clarify the rule with definitions that impose requirements on the States to implement specific
mechanisms for carriers. We conclude that such modifications would not overcome the obstacles to the
implementation of Phase I service under the current rule and would not be consistent with Commission
practice or policy.

20. We find that the disputes and delays that have arisen in the consideration and
implementation of cost recovery mechanisms for carriers have become and will continue to be significant
and unnecessary impediments to E911 implementation. While a number of States have decided that
separate E911 cost recovery mechanisms are the best way to recover carriers' costs of implementing E911,
such mechanisms are not necessary to permit CMRS carriers, whose rates are not regulated, to recover
their costs.  As a result, we see no need to make implementation of E911 service contingent on the
resolution of issues pertaining to such mechanisms.

21. Cost recovery, as interpreted by CTIA in its petition and by the carriers, requires a pooling
mechanism adopted by State legislatures that includes funding for carriers. Deciding the necessary details
of an adequate cost recovery mechanism under such an approach is a source of disputes because of the
competing interests of CMRS carriers, PSAPs, and State or local governments. In some instances, disputes
over the adequacy of a State-mandated cost recovery scheme for CMRS carriers have slowed down Phase I
implementation. The cost recovery rule for carriers is likely to impede the timely implementation of Phase
II as well, because of the ongoing nature of these disputes and the wide range of costs that may result to
carriers from achieving Phase II capabilities through divergent solutions, either handset-based or network-
based. Although States remain free to implement mechanisms or other approaches for carrier cost recovery

                                                  
    22

 Implementation Report at 4, 9-12.

    23
 The comments filed in response to the August 16 Public Notice are listed separately in Appendix A.
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as the best and most expeditious method of providing for the initiation of wireless E911 service if they
choose to do so, we decide that having such a federal prerequisite for a carrier's obligation to implement
E911 service is unnecessary and, in some instances, counterproductive.

22. We find that, although eliminating the prerequisite for a mechanism for carriers should
facilitate E911 implementation, many issues remain. The Implementation Report and comments reflect that
achieving Phase I and Phase II service requires an extraordinary amount of coordination and cooperation
among wireless and wireline carriers, the PSAPs, and the State or local 911 officials. The Commission
recognized that the success of E911 depends upon the decisions of States and localities to invest in facilities
or equipment upgrades and establish the necessary emergency services that enable PSAPs to receive the
E911 data and respond to callers' needs.24 We find that, by removing consideration of CMRS carriers' cost
recovery as a factor in these decisions and by making clear that it is no longer a precondition to the carrier's
obligation to provide E911 services, States and PSAPs have additional flexibility in balancing all of their
considerations and in achieving successful agreements with carriers more promptly and efficiently.

23. Although we modify our rule to clarify that we do not require that a mechanism for carrier
cost recovery be in place before a carrier’s obligation to provide E911 services is triggered, our modified
rule retains the requirement for PSAP cost recovery. Specifically, before a carrier is required to provide
E911 services pursuant to a PSAP request, the PSAP must have a means of covering its costs of receiving
and utilizing the data elements associated with those services. Adequate funding of PSAPs to enable them
to deploy the upgrades to use wireless E911 location information remains essential to implementation. State
and local authorities have to provide their local public safety officials with the means needed to request and
use wireless E911 location information. Otherwise, PSAPs will be unable to dispatch emergency services to
wireless 911 callers in life-threatening situations as quickly as possible. In these circumstances, we modify
the rule to retain a cost recovery mechanism to recover the PSAP's costs of E911 service. We note here that
we do not dictate the funding approach to be used. The key is that PSAPs have a source of funds sufficient
to support E911, not that any particular funding approach is employed.

1. Background

24. In the E911 First Report and Order, the Commission made a wireless carrier's obligation
to implement E911 services contingent upon the adoption of a cost recovery mechanism, but declined to
prescribe any particular mechanism at that time.25 It found there was no need to specify the particulars of
an adequate cost recovery mechanism beyond the general requirement that a mechanism be in place. It
concluded that an inflexible prescription would discourage carriers and government officials from
                                                  
    24

 E911 First Report and Order, 11 FCC Rcd at 18681 (para. 9).

    25
  Id. at 18722 (paras. 89-90), adopting former 47 C.F.R. § 20.18(f) and revised as § 20.18(j) as follows:

(j) Conditions for Enhanced 911 Services. The requirements set forth in paragraphs (d) and (e) of
this section shall be applicable only if the administrator of the designated Public Safety
Answering Point has requested the services required under those paragraphs and is capable of
receiving and utilizing the data elements associated with the service, and a mechanism for
recovering the costs of the service is in place.
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developing cost recovery solutions tailored to local conditions and needs, and thereby undercut and delay
E911 deployment. In the E911 First Reconsideration Order, the Commission summarily denied requests
for reconsideration and found no basis to conclude that any particular State-adopted mechanism was
unlawful.26

25. CTIA's Petition for Clarification.  In its petition for clarification, CTIA requests that the
Commission make clear that the cost recovery rule requires that a State or locality adopt specific provisions
for carrier cost recovery prior to E911 implementation.27 CTIA further requests confirmation that the
Commission intended for States or localities to implement a uniform, neutral cost recovery mechanism,
such as a tax or surcharge, that is similar to the wireline funding model. CTIA argues that States, therefore,
are prohibited by the rule from asking a carrier instead to rely on its ability to recover costs through
charges to its customers.

26. AirTouch, Ameritech, AT&T, BAM, and PrimeCo support the petition.28 Ameritech also
requests the rule be modified to make clear that a cost recovery mechanism is "in place" no sooner than
when the State is ready to reimburse carriers for their E911 costs. BellSouth and GTE, filing jointly,
request the Commission find that the State of Hawaii would be in violation of the rule and of the
prohibition against State rate regulation in Section 332(c)(3) of the Act if the State asks carriers to rely on
their own rates for E911 cost recovery.29

27. In opposition to CTIA's petition, WCA, the States of Hawaii and Washington, and Public
Safety Associations argue that there is nothing in the record to indicate the choice of cost recovery
methodologies is limited.30 Furthermore, they contend that, because a CMRS carrier's rates are not
regulated, reliance on direct cost recovery is an option consistent with the competitive marketplace. Public
Safety Associations agree with CTIA and the carriers that, as reflected in the Consensus Agreement, the
parties intended to pursue publicly-adopted surcharges similar to those often used for wireline 911, but
disagree that the Commission should modify the rule to require a uniform State or local mechanism or to
prohibit a carrier's own cost recovery through unregulated rates.31

                                                  
    26

 E911 First Reconsideration Order, 12 FCC Rcd at 22735 (paras. 145-46).

    27
 CTIA Petition at 17-18; CTIA Reply Comments at 13-15.

    28
 AirTouch Reply Comments at 3-4; Ameritech Reply Comments at 5-6; AT&T Comments at 4-5; BAM

Comments at 3-4; and PrimeCo Comments at 3-5.

    29
 BellSouth and GTE ex parte filing, April 3, 1998.

    30
  Hawaii Opposition at 1-7; Public Safety Associations Opposition and Comments at 5-7; Washington

Comments at 4-5; and WCA Opposition at 1-4, 15.

    31
 Public Safety Associations Opposition and Comments at 6-7. Public Safety Associations are the major groups

representing the public safety community that filed jointly in response to CTIA's petition. These are APCO,
NENA, and NASNA.
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28. Implementation Report and Cost Recovery Issues.  In the June 9 Public Notice, the
Commission stated that the flexibility given the interested parties under the very general terms of the
current cost recovery rule had not produced the prompt implementation of cost recovery mechanisms and
Phase I services that was envisioned.32 Instead, the confusion and disagreement on the definition of an
adequate funding mechanism were contributing to the delay of Phase I. In the Implementation Report, the
parties to the Consensus Agreement agree that the issue of cost recovery has been an impediment to Phase I
implementation in some cases.33 According to the Report, the rule is ambiguous whether State legislation is
required before Phase I can be implemented; some jurisdictions have requested and received Phase I
without a separate funding law. The Report identifies several issues in establishing such a mechanism and
notes the different perspectives of carriers and PSAPs in obtaining adequate public funding that best meets
their view of the carriers' needs for such funds. The parties individually suggest alternative solutions to
overcoming the impediments described in the Report.

29. Specifically, APCO requests that the rule be deleted and that a carrier's service obligation
no longer be contingent upon there being an undefined, general cost recovery mechanism in place.34 APCO
argues that the current rule permits carriers to refuse to provide E911 service in response to a PSAP until
they obtain the mechanism and funding level they want from a State, which is a time-consuming and
complicated process. APCO contends that it is consistent with Commission practice to require CMRS
carriers to comply with their service obligations regardless of cost recovery provisions, inasmuch as they
are able to adjust their rates to recover their own costs from their customers. In the absence of such
provisions, carriers are able to recover their own costs either through a line-item on their bills, such as the
"bill and keep" approach, or simply as a cost of doing business that is reflected in their overall pricing
structure in the competitive marketplace. APCO argues that States are free to adopt cost recovery
mechanisms that address any special requirements of carriers, but they should not be required to do so.

30. On the other hand, CTIA renews the various requests in its petition that the Commission
clarify that cost recovery issues must be resolved at the State or local level and that cost recovery
mechanisms must be competitively neutral, such as a uniform E911 fee.35 CTIA argues that States should
not be permitted to fulfill their cost recovery obligation by permitting carriers to recover their own costs,
inasmuch as such an approach would be harmful to ongoing efforts to establish legislated mechanisms and
risk undoing existing funding agreements. CTIA argues that this would be harmful to PSAPs, as well as
carriers, because such formal mechanisms include costs incurred by PSAPs for their upgrades for wireless
E911 services.

31. NENA agrees with CTIA that cost recovery primarily is a State or local matter, but
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disagrees that States should be required to adopt cost recovery legislation before Phase I can be deployed.36

All that is required, NENA argues, is that the PSAP be able to pay for the carrier's service costs. NENA
also is concerned that retroactively introducing carrier self-recovery approaches will jeopardize existing
arrangements. NENA also argues that, in the absence of a cost recovery requirement, the existing
collaboration between carriers and PSAPs in achieving cost recovery legislation and other solutions will be
eliminated, leaving PSAPs alone in seeking funding legislation. If PSAPs are unsuccessful in these
legislative efforts, they might not be able to implement E911. NENA requests that the Commission provide
antitrust protection to allow the parties to explore the true costs of service to reach agreements and
facilitate legislation. NENA also requests clarification of remedies available to PSAPs that are unable to
obtain Phase I services from carriers when the two prerequisites for service are met. NASNA supports
NENA and requests that the rule not be modified in order to ensure that PSAPs can continue to work with
carriers, LECs, and third-party vendors in resolving cost recovery and technical issues.37

32. Four individual comments were filed by other parties in response to the June 9 Public
Notice.38 Several comments were filed in response to the request in the August 16 Public Notice that
address the positions and solutions in the Implementation Report. Essentially, carriers, CTIA, RCA, and
SCC identify significant difficulties in achieving State-adopted cost recovery mechanisms and request the
rule be clarified and modified to provide various definitions and requirements to overcome the difficulties
and the resulting delays in achieving such mechanisms and E911 implementation.39 They oppose APCO's
proposal.  Comments also were filed by APCO, Indiana, the Attorney General of the State of Washington
(Washington Attorney General), and WCA.40 The Washington Attorney General seeks a declaratory ruling
clarifying that the cost recovery rule does not permit carriers to demand payment from the State or locality
for E911 services prior to being required to provide the service and, therefore, carriers may not refuse to
comply with a State Phase I law that does not provide for payment from the local jurisdiction.

33. Current Status of Phase I Implementation.  The Implementation Report and the
comments describe extensive and complex efforts that carriers have undertaken in collaborating with
PSAPs and State or local governments to establish legislated cost recovery mechanisms for wireless E911
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that are similar to the State mechanisms for wireline 911 and E911.41 They also uniformly demonstrate,
however, that Phase I service is scarce and, in most parts of the country, nonexistent.

34. Indeed, although the Implementation Report indicates that CTIA's survey reveals that 27
States have enacted some form of cost recovery legislation related to Phase I funding, CTIA also reveals
that only 284 PSAPs have implemented Phase I in some part of 15 States, despite a nationwide total of
10,000 PSAPs.42 Similarly, the Implementation Report states that SCC's survey reveals that 33 States have
wireless 911 surcharges, yet SCC asserts that Phase I service is only being provided to a small percentage
of wireless subscribers that it estimates at less than three percent nationally.43 SCC asserts that its 12
wireless carrier clients are seeking to deploy Phase I in response to requests from over 1,400 PSAPs, but
barriers to deployment must be removed that include a number of conflicting interpretations of the cost
recovery rule and the lack of means by the States to deploy service on a statewide basis despite their cost
recovery mechanisms.

35. Carrier comments in response to the Implementation Report reflect the extent to which
implementation of Phase I is a problem under the existing rule and unlikely to occur on a widespread basis
anytime soon. Insofar as there are carriers that describe Phase I deployment in various parts of their
operating areas, the service is sketchy, minimal, and characterized by numerous and varied disputes with
the State or local authorities over the administration of the funding mechanism.44 The remainder of the
carriers appear to describe ongoing Basic 911 services and participation in existing State-adopted
mechanisms that collect wireless 911 surcharges, while faulting the absence of E911 funding in these
mechanisms for their not providing Phase I service.45 Of the States that filed comments, Indiana indicates
that it successfully enacted an E911 law and has been disbursing funds since February to at least one
CMRS carrier providing Phase I in 31 counties.46 However, Hawaii and Washington have no cost recovery
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legislation and apparently little or no Phase I service, while Texas has legislation but the extent of
implementation is minimal at this time.47

36. Although the Implementation Report and carriers argue that the increasing establishment
of State-adopted cost recovery mechanisms will result in an increase in Phase I deployment, APCO argues
that they paint an overly optimistic view of their compliance with the Phase I rule, particularly because few
subscribers now have Phase I service and there are 23 States with no Phase I cost recovery legislation.48

Even in those States with legislation, the Implementation Report and comments demonstrate the frequency
and difficulty of the disputes about the adequacy of the cost recovery mechanism and its administration. As
indicated, a number of parties contend that the administrative processes under some State mechanisms
contribute to implementation delays and that the amounts collected and disbursed are inadequate. State
Boards are engaged in ongoing disputes with carriers that may not provide service until the amounts are
adjusted to be adequate.49

37. Finally, the comments reflect the extent to which implementation of Phase II could be
delayed, if not prevented, by the problems and issues that are causing the delays of Phase I. WCA is
concerned by the lack of focus in the Report on Phase II implementation and the inadequacy of the
surcharges under the existing mechanisms, which it asserts averages 72 cents per subscriber per month, to
support the Phase II systems and their more advanced location technologies.50 According to WCA, a carrier
will need to rely even more on private investment and non-emergency uses of its service to generate
sufficient income to offset the cost of ALI equipment. It would appear, therefore, that, because the amounts
needed to cover Phase II ALI will be greater and Phase II capabilities potentially may have numerous
commercial applications, the question of how much of the total cost of implementing ALI is to be paid for
through these State-adopted cost recovery mechanisms undoubtedly will generate further disputes. APCO
makes a similar point, asserting that few if any States with procedures or fees in place under an E911 cost
recovery mechanism are addressing the substantial carrier expenses related to Phase II implementation.51

2. Discussion

38. Introduction.  As discussed more fully below, we first delete from the E911 rules the
condition that requires a cost recovery mechanism for carriers to be in place before a wireless carrier is
obligated to implement E911. When the Commission made a carrier's obligation to provide E911 service
contingent upon a cost recovery mechanism being in place, it sought to ensure that the term was sufficiently
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broad to encourage progress among the parties and permit the State or local funding mechanisms described
in the Consensus Agreement.52 It is apparent from the record based on CTIA's petition for clarification, as
supplemented by the Implementation Report and the comments, that disputes about the meaning of the cost
recovery mechanism have become a significant impediment to implementation of Phase I.

39. Essentially, the Implementation Report and the responsive comments propose two
solutions in response. On the one hand, CTIA, carriers, RCA, SCC, NENA, and NASNA request that the
rule require a State or local government-funded cost recovery mechanism that provides for carrier funding
be in place before a carrier is required to provide E911 service and that the rule prohibit a carrier's self-
recovery.53 On the other hand, APCO, Hawaii, Washington, and WCA oppose any requirement for a
specific mechanism that prevents a carrier from implementing service promptly. In order to move E911
implementation forward, it appears that we must either adopt a much more detailed definition of a cost
recovery mechanism or delete that condition from the rule. We have decided upon the latter course, in part,
but retain the cost recovery mechanism for PSAPs as a condition to a CMRS carrier's obligation to provide
E911 service, as explained more fully below.

40. Our amendment of the rule does not mean that wireless carriers may not recover their costs
in implementing E911. Because their rates are deregulated, CMRS carriers may recover their service costs
through those rates without waiting for a State-adopted mechanism. The carriers also are free to work with
the State legislatures or officials to adopt specific mechanisms for carriers' cost recovery, which may well
result in the most expeditious delivery of E911 service in certain circumstances. We note here, moreover,
that the revised rule does not disturb current State or local cost recovery schemes that include the carriers'
costs. Nevertheless, we do not condition a carrier's obligation upon the availability of such State-mandated
mechanisms for the recovery of the carrier's costs.

41. Difficulties in Implementing the Rule Within Phase I Timetable.  The Commission
intended that its rule would provide parties with the necessary flexibility to define a cost recovery
mechanism that met local and individual needs, and thus speed implementation of E911. The cost recovery
condition was understood to be consistent with the timetable for Phase I implementation, which was
scheduled to begin by April 1, 1998, or within six months of a PSAP's service request, whichever is later.
Although the E911 rules provide carriers the flexibility to resolve implementation issues and establish cost
recovery mechanisms, the Commission imposed a schedule to ensure that the issues were resolved and to
promote the deployment of the Phase I and Phase II technologies.54 

42. Instead, based on the record before us, a prerequisite that there be a carrier cost recovery
mechanism has not expedited the delivery of E911 service and, if anything, has become and will continue to
be an impediment to the implementation of E911 service. We agree with APCO that satisfying the cost
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recovery requirement for carriers has been an impediment to Phase I service in some instances and poses a
greater roadblock for Phase II.55 It appears that few States or localities have made the effort to identify
funding or procedures for carriers for Phase II. Carriers' costs for implementing Phase II may well require
greater investments than Phase I and may vary widely, depending upon the Phase II solution adopted by a
particular carrier. We find that, unless we take action now to overcome impediments evident in this record
and to encourage the implementation of Phase I service, our goal for the launch of Phase II service by
October 1, 2001, will be impaired.

43. CTIA and carriers argue that the cost recovery rule does not hinder E911 deployment,
inasmuch as their efforts with State legislatures to establish State-adopted mechanisms have been
successful in a majority of the States.56 Yet the record demonstrates that carriers are not implementing
Phase I now except in very few cases and that, as explained below, disputes about carrier cost recovery
issues remain an impediment. The Commission did not anticipate delays of this nature when it adopted the
Phase I schedule, but expected prompt deployment when a PSAP with the necessary capabilities requested
service, either by April 1, 1998, or within six months of the request, whichever was later.57 We are
concerned that implementation could be delayed indefinitely so long as the existence of an "adequate" cost
recovery mechanism for carriers is a precondition of a carrier's E911 service obligation.

44. State legislative and implementation disputes often arise in deployment of formal cost
recovery mechanisms for carriers. The Implementation Report and the comments uniformly agree that the
legislative processes necessary to achieve cost recovery mechanisms that are similar to those used for
wireline 911 and E911, which some carriers and PSAPs prefer, are complicated and time-consuming. As
the Report states, progress in establishing legislation is correlated to the level of differing interests of
PSAPs and carriers on these issues.58 Thus, the different parties oppose legislation themselves at different
times because of competing interests. As the Implementation Report notes, there are competing perspectives
on what constitutes an adequate mechanism for the carrier's recovery and on such significant issues as
determining the carrier's eligible costs, calculating the money to be collected, defining the collection and
disbursal methodologies, and specifying how PSAPs and carriers spend the E911 funds.59 The Report
concludes that cost recovery issues have been an impediment to the implementation of Phase I in some
cases.

45. We find that the record also does not support reliance on the arguments of CTIA and
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carriers that the Commission should stay the course and that the difficulties are over.60 Even granting that
some progress has been made and assuming the pace picks up, there are some States that may never adopt
legislative solutions that include carrier cost recovery. Hawaii opposes any mandate by this Commission or
its State legislature on how CMRS carriers should recover their own costs in the State, and even a cost
recovery law that was passed was vetoed by the governor.61 Similarly, AirTouch asserts that other State
legislatures, such as Idaho, refuse to consider such legislation.62

46. Moreover, the mere passage of a cost recovery law for carriers does not ensure a
successful outcome and prompt implementation, inasmuch as problems remain in States that have adopted
specific cost recovery mechanisms. For instance, AirTouch contends that States such as Colorado and
Georgia have enacted faulty and fragmented mechanisms for carrier recovery that result in disputes that
slow Phase I implementation.63 Other carriers, such as AT&T and USC, also contend that the legislation
that has passed to date is problematic, asserting that many State laws do not allow adequate or, in some
cases, any reimbursement of carrier costs and that State and local governments often use the funds
collected for purposes other than E911 carrier cost recovery.64 In these and other cases, carriers are
involved in legislative efforts seeking modifications to State cost recovery laws for carrier recovery that
may never be resolved, which could stall E911 indefinitely.

47. Another ongoing problem that could continue to delay implementation is the need to
establish the carriers' costs to be reimbursed and the difficulties in resolving the naturally competing
interests of carriers and the States or PSAPs in determining the adequacy of the funding for carriers.
Indiana, which considers itself successful in enacting and implementing a mutually-acceptable Statewide
cost recovery law within two years, is in disputes with AirTouch and USC over the caps on cost recovery,
which appear to have delayed Phase I implementation by these carriers.65 It appears that Washington has
been unable to enact any mechanism because of carriers' reluctance to provide data sought by the
legislature to establish true costs, so that there are delays in AirTouch, AT&T, USC, and US West
providing Phase I service there.66 
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48. AT&T, among other carriers, acknowledges that disputes over an adequate cost recovery
mechanism are continuing to slow Phase I implementation and does not expect the delays to be overcome
until the Commission provides additional guidance on what constitutes an adequate mechanism for
carriers.67 Ameritech asserts that the issue of cost recovery mechanisms for carriers has been the subject of
endless debate and uncertainty, and that it is very likely that this confusion will intensify and further delay
the implementation of both Phase I and Phase II. It also seeks numerous modifications to our rule in order
to achieve implementation, including provisions establishing what carrier costs are eligible and how funds
may be collected and disbursed.68 They, and other carriers with similar proposals, do not demonstrate how
such additional procedures and requirements would help ensure a speedier implementation of E911 service.

49. Rule Modification and Commission Practice and Policy.   Based on the record, our
choice in addressing the problems that result in delays to E911 implementation under the cost recovery rule
is either to adopt many more specific federal requirements or to eliminate the precondition for a carrier cost
recovery mechanism. We find that CMRS carriers are not subject to rate regulation, and may adjust their
rates to reflect the cost of providing E911 services without our intervention. Moreover, the additional rules
and requirements requested by CTIA and others present complications in interpretation, application, and
enforcement that could lead to additional disputes requiring clarifications, thereby resulting in even further
delays in E911 implementation. We decide that eliminating the precondition for carriers is the better course.
Otherwise, the rule will continue to be the basis for delay in E911 implementation, given the nature of the
legislative process and the competing interests of the parties in establishing an adequate funding mechanism
for carriers.

50. We find that APCO's proposal, in part, to eliminate the requirement for a cost recovery
mechanism as a precondition of E911 implementation is the most reasonable and rational approach to
addressing those problems that have developed from the ambiguities in the current rule with respect to
carrier cost recovery. We disagree with carriers' views that, unless a mechanism for carrier recovery
remains as a precondition to a carrier's service obligation and is more specifically defined, E911
implementation will be further delayed.69 Instead, we find that its elimination will result in speedier
implementation of E911 by avoiding the delays inherent in regulating the details of a mechanism. As WCA
asserts, the record reflects little agreement among carriers and States on what to spend, where to obtain the
money, and how to ensure that the funds are spent for the intended purpose in order to achieve a workable
definition to fit within the E911 timetable.70 SCC requests that we act unequivocally to overcome delays
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caused by the number of conflicting interpretations and disputes over recoverable costs under the rule.71 We
believe that eliminating the rule for carrier cost recovery best achieves that goal.

51. The numerous and varied definitions and procedures that CTIA and the carriers request be
included in the rule demonstrate the difficulties in adopting much more specific cost recovery requirements,
as they advocate.72 For example, Nextel requests that we adopt complex definitions of recoverable or non-
recoverable costs in order to eliminate the need for carriers to fight the same battle over and over again with
every PSAP or State legislature over adequacy of the costs and thereby facilitate contract negotiations.73

USC requests that we adopt numerous procedures concerning the auditing, collecting, disbursing, and other
aspects of administering cost recovery mechanisms to oversee the State's procedures.74 Sprint PCS would
have the Commission permit E911 tariff filings in order to reestablish the complex and necessary
procedures for the implementation of such mechanisms and reopen the separate proceeding in which
forbearance from formal rate regulation and the affiliated tariff filings was granted CMRS carriers.75

52. Rather than speed up E911 implementation, we find that these and the other requirements
that carriers seek to ensure their funding in the cost recovery rule would only increase the delays already
experienced at the State regulatory level, while the Commission becomes involved in resolving disputes and
enforcing such federal regulations. We also do not find that it would be in the public interest for the
Commission to establish such regulatory approaches to administering a cost recovery mechanism for an
industry that is not currently rate regulated. Unlike carriers whose rates we regulate, there is no question
that wireless carriers can increase their rates, if they wish, to recover any additional costs incurred in
implementing E911. By excluding CMRS carriers from formal rate regulation, Congress and the
Commission have determined that the public inherently benefits from the promotion of competition among
the carriers that results from market-based pricing for their services, and carriers have been supportive of
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such deregulation.76

53. Nevertheless, we agree with APCO that States may consider adopting cost recovery
procedures that include carriers' expenses. States have the option of considering that or other procedures
that address carriers' interest in such mechanisms at any time, but should not be required to do so. As the
Commission noted, any particular State law would be subject to a case-by-case review in order to
determine if federal preemption were warranted to ensure that a particular law is consistent with federal
E911 goals.77  

54. Thus, carriers may still recover all their costs regardless of the rule, either through their
own rates or through an explicit State-adopted mechanism. The rule is modified only to remove the
availability of a cost recovery mechanism for carriers as a precondition for a carrier's E911 deployment.
We are not here limiting or prohibiting the States in the creation of cost recovery procedures that include
carriers' expenses, or preempting any existing cost recovery legislation. We reaffirm that carriers and
PSAPs may continue to work together to pursue with the States the cost recovery mechanisms that are most
effective for them. As APCO notes, there are factors that may justify the need for carrier cost recovery
procedures. However, whether a mutually agreeable mechanism is in place will no longer be a factor in the
timing of E911 implementation, inasmuch as the carrier has the option of self recovery unless and until any
alternative mechanism is available. By eliminating the rule for carrier cost recovery, we clarify that States
or localities are not required to adopt any particular mechanism at any particular time. It is important for
E911 implementation, as APCO argues, that a State or locality can make its own determination as to the
need for a formal government-sponsored program for carrier cost recovery.

55. Importantly, we find it easier to ensure compliance with our E911 mandates if we
eliminate the rule as for carriers. The policing of compliance with valid requests by PSAPs for service
would be simplified, inasmuch as disputes between PSAPs and carriers on funding issues would no longer
be relevant. In these circumstances, we conclude that NENA's request to clarify the remedies available to
PSAPs when they are unable to obtain service may be unnecessary, inasmuch as a significant source of
disputes and delays is removed by no longer making a carrier's response contingent on a cost recovery
mechanism for carriers being in place. We note, however, that PSAPs may file complaints against carriers
under Section 208 for violation of the Commission's E911 rules, and may request accelerated docket
procedures.78 For the same reasons, we find that NENA's request for antitrust protection to facilitate
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carriers and PSAP agreements is unnecessary. The need to explore the carrier's true costs of providing
Phase I service and to pass such legislation are not factors in PSAPs obtaining the service they have
requested within the timetable.79 We seek to ensure the prompt compliance of carriers with valid requests
for service from PSAPs as a result of the actions undertaken in this Order. We intend to address any
complaints expeditiously to ensure that implementation of important E911 services will not be delayed.

56. Rule Modification and Related Concerns.  We do not find that eliminating the
precondition for a cost recovery mechanism for carriers unfairly discriminates against small and rural
wireless carriers. CenturyTel, RCA, and USC argue that APCO's proposal is harmful to, and discriminates
against, small rural carriers and that we should not permit the substitution of self-recovery approaches for
a State-legislated cost recovery mechanism.80 They argue that it is inequitable to smaller carriers and their
customers because the carriers' typically higher cost of providing service is spread over a smaller customer
base. They argue that several States have implemented a pooling of funds in cost recovery mechanisms to
ensure that carrier costs are spread equitably among all State wireless subscribers, which would be
adversely affected if the Commission mandates a self-recovery approach by carriers. They argue that self-
recovery harms new entrants.

57. We do not think these arguments require that we retain the cost recovery rule for carriers.
First, it is not clear from this record that the carrier's cost of implementing E911 in rural areas would be
significantly higher. While some costs will likely be higher in such areas, other costs may actually be lower,
such as construction costs or other infrastructure needs. The extent to which a pooling mechanism is
necessary or desirable in these circumstances, given the administrative complexities and economic
inefficiencies of such approaches, is far from established in the record before us. The carrier's costs of
operating in rural areas generally may be higher, but it is not clear that such costs should be pooled for
recovery in this competitive, deregulated industry.81

58. Second, no carrier or State is prohibited from pursuing a cost recovery mechanism that
addresses special requirements, such as any disparity between urban and rural carriers. As APCO notes,
the extent to which existing State-adopted mechanisms include pooling mechanisms varies and is a matter
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properly left for States to decide.82 By eliminating the rule for carriers, we neither mandate self-recovery as
the only cost recovery option nor prohibit any other mechanism, but rely on all carriers to implement E911
within the timetable regardless of any cost recovery mechanism. By removing obstacles to implementation
of E911, rural areas would benefit from more prompt service from carriers and from the carrier's improved
efficiencies through avoiding costly and time-consuming resolution of issues on carrier funding.

59. We want to make clear that our decision does not necessarily require any changes in
existing State-adopted E911 cost recovery mechanisms or prevent the adoption of E911 cost recovery
mechanisms that include carrier funding. Although CTIA, SCC, and carriers argue that existing
mechanisms and the ongoing efforts to establish mechanisms will be jeopardized, we do not find that
reflected in the record.83 Instead, carriers, PSAPs, and the State legislatures cooperate and coordinate in
implementing 911 and E911 services, including the establishment of mechanisms for reimbursing the
services of both carriers and PSAPs. By eliminating the cost recovery rule for carriers, we remove the
obstacle to E911 implementation attributed to the delays in that process, while declining to limit such
mechanisms or affect ongoing relationships in any way. Indeed, in those States that have, or are close to
implementing, a workable cost recovery mechanism that includes carrier funding for Phase I, the most
efficient course to ensure the provision of service may well be to keep the present approach in place. 

60. Next, we disagree with CTIA, SCC, and carriers that a separate rulemaking proceeding is
needed in order to remove the requirement in the E911 rule for a cost recovery mechanism for carriers.84 It
is not correct, as they argue, that our action is a radical restructuring of the existing rule that cannot
properly be addressed at this time. We find that the issue of modifying the rule on behalf of carriers is
raised in CTIA's petition for reconsideration and clarification of the E911 First Reconsideration Order and
that CTIA's proposed definitions and requirements for amending the rule have been the subject of
comments, which are fully considered in this Order.85 It is well established that the Commission may revise
a rule under these circumstances, particularly where the record on such a petition was supplemented and
the modification to be adopted addresses the issues raised in the petition and the responsive comments.86
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61. We also disagree with AT&T, BellSouth, and GTE that Section 332(c)(3) of the Act
prohibits States or localities from stating that, if carriers wish to recover E911 costs, carriers may do so by
raising their rates in lieu of the State adopting a specific mechanism.87 It is not correct that States would be
dictating carriers' recovery of E911 costs through unregulated rates in these circumstances and would
thereby be engaged in impermissible State rate regulation. Under such conditions, the State is not
controlling the rates charged by a carrier to recover the costs of E911 or any other part of its network or
business operation. If a State purported to prohibit carriers from recovering E911 costs in their rates, it
could be engaging in rate regulation. Here, to the extent they are doing anything with respect to rates,
States are permitting carriers to recover their costs in their charges to customers. This is the normal way
that costs of doing business, including the costs of complying with government-imposed requirements, are
recovered in an industry free of rate regulation.

62. We also do not agree with CTIA, NENA, NASNA, and carriers that we need to maintain
the cost recovery rule for carriers and prohibit carrier self-recovery in order to ensure that PSAPs obtain
the public funding they need from State legislatures.88 NENA argues that, if PSAPs are placed alone in
seeking funding legislation for Phase I and Phase II funds, they will not be as successful as when they work
together with CMRS carriers for a mechanism that funds both entities.89 The record, however, does not
reflect that the current collaboration between the entities would be eliminated. No carrier has indicated that,
in the absence of the precondition for carrier recovery, it would no longer work together with PSAPs to
seek to obtain State legislation that provides for both PSAP and carrier recovery to the same extent
provided by current State-adopted mechanisms for funding the State's 911 and E911 wireline and wireless
services. Moreover, the record does not reflect any unwillingness by the States, which include Hawaii,
Indiana, and Washington, to provide for the funding of their own PSAPs. Rather, it appears that disputes
with CMRS carriers over an adequate cost recovery mechanism for carrier costs are what hampers or
complicates the States' implementation of Phase I service. 

63. Rather than reduce the ability of PSAPs to obtain special State cost recovery mechanisms
for E911 implementation, eliminating the rule for a cost recovery mechanism for carriers may well enhance
the likelihood of such action. According to APCO, E911 implementation would benefit if the Commission
assures States and PSAPs that they have the option of not adopting a specific cost recovery mechanism for
carriers' expenses.90 States and PSAPs would not be hindered by the costs and difficulties of achieving
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legislated mechanisms that include carriers' costs unless they choose such an approach. We agree with
APCO, in part, that, in some cases, it may be a better approach for carriers simply to recover their own
costs instead of seeking legislated solutions for the recovery of their costs, which they may choose to
pursue at a later date. According to Hawaii, many jurisdictions, including Hawaii, already fund emergency
and safety services through State or local taxes, and PSAP requests for a carrier's service would decrease if
the PSAP were required to pay for the carrier's costs out of these funds, as well as its own costs.91     

64. We also agree with APCO that, by ensuring carriers and PSAPs the additional flexibility
in resolving cost recovery issues, we facilitate the resolution of other issues in the negotiation of service
agreements and promote implementation. CTIA and NENA argue that the greatest impediments to Phase I
implementation are not necessarily cost recovery issues, but numerous interrelated issues that confuse the
relationship between carriers and PSAPs and make it difficult to achieve service agreements.92 We find that
States or localities may be more willing to reach agreement on other issues that may be delaying E911
implementation if they do not have to cover or consider carrier costs in a funding mechanism, inasmuch as
the total amount to be recovered from a State E911 fee or surcharge would be less.

65. PSAP Cost Recovery.  Although we modify our rule to remove the condition that a
mechanism for carrier cost recovery be in place before a carrier’s obligation to provide E911 services is
triggered, our modified rule retains the requirement for PSAP cost recovery. Specifically, we have
determined that, before a carrier is required to provide E911 services pursuant to a PSAP request, the
PSAP must have a means of covering its costs of receiving and utilizing the data elements associated with
those services. The basis of our determination is several-fold.

66. First, we find that the adequate funding of PSAPs is a critical element in ensuring timely
E911 implementation. Without adequate funding, PSAPs may not be able to finance expenditures required
to upgrade their hardware or software capabilities to receive and use Phase I and Phase II information, as
well to finance recurring costs that may be associated with the additional network services.93 In originally
conditioning the carrier's obligation on the receipt of a request from a PSAP with the capability to receive
and utilize the information, the Commission recognized that implementation will require investment in
facility and equipment upgrades to be able to request the service.94 We reaffirm the finding that
implementation of our E911 schedule generally depends on the action of State and local authorities, and
such actions, we find, would include adequately funding their PSAPs.95 As CTIA acknowledges, even if the
Commission deletes the rule for a cost recovery mechanism as a condition of the carrier's service
obligation, the cost recovery issue will not go away until the PSAPs can finance their own additional
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requirements.96 We agree that the funding of PSAPs is crucial to a ubiquitous wireless E911 service and
our rule provision is intended to further that objective.

67. Second, we find that retaining the provision for PSAP cost recovery is consistent with our
obligations under the recently enacted 911 Act to support and encourage the States’ involvement in the
success of wireless E911 services.97 The transmission of vital, life-saving location information with
wireless 911 calls is an obligation imposed on wireless carriers as a matter of public safety and public
interest. Carriers cannot fulfill their obligations, however, unless and until the States’ 911 systems are
capable of receiving and utilizing the E911 information so that PSAPs can make a valid request for the
service. By modifying our rule, we seek to encourage prompt action to implement E911. As NENA and
NASNA request in a joint filing with Greater Harris County and TX-ACSEC, we state clearly and strongly
that State or local governments, as well as carriers, should use their best cooperative efforts in funding
public 911 systems.98

68. Third, we are concerned about the possible impact of deleting the cost recovery rule
altogether and seek to avoid suggesting that adequate funding of PSAP E911 expenditures is not essential
for the implementation of E911. As the Implementation Report and NENA state, PSAPs do not have
subscribers, as do CMRS carriers, from whom they can recover their E911 costs.99 The record reflects that,
in the absence of separate State and local funding mechanisms, PSAPs generally recover their E911 costs
through a carrier’s subscriber surcharges.100 If a State chooses not to provide for carrier cost recovery,
however, PSAPs are concerned that the State may overlook the need to provide the necessary funds to
enable the PSAP to be capable of receiving and utilizing E911 services. We share that concern and we
agree that E911 implementation could be significantly delayed if States viewed a modification of the cost
recovery rule as a signal that the Commission objects to State-adopted funding mechanisms or State
funding of E911 in any manner. We seek to avoid any such perception. We reiterate that the actions we
take today are not intended to eliminate or interfere with the States’ funding of their PSAPs. On the
contrary, as NENA, NASNA, Greater Harris County, and TX-ACSEC suggest in their joint filing, our
actions are intended to encourage and support local and State authorities in the funding of 9-1-1 emergency
services to protect their citizens, and to give those authorities deference in determining how best to do so.

69. Fourth, we retain the provision to ensure that carriers are not required to make
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unnecessary expenditures in response to a PSAP that is not ready to use the E911 information.101 Carriers
should not be forced to make investments in their networks to provide E911 services that cannot be used by
the PSAP. Apart from the significant costs involved, because location technologies are evolving and
improving in the short term and the costs of those technologies are decreasing, the public, the PSAP and the
carrier benefit from a requirement that is not triggered until the actual time at which the PSAP can take
advantage of the E911 service. We view our PSAP cost recovery provision as a component of the PSAP’s
capability of receiving and utilizing the data elements of the E911 services.  Nonetheless, by maintaining
the provision as a prerequisite to a carrier’s obligation to provide the services, we ensure that PSAP
funding is addressed as an overall part of a PSAP request.

70. We emphasize here that, by retaining the PSAP cost recovery provision in our rule, we do
not intend to interfere with the States’ authority over their 911 systems and how those systems are managed
and maintained. In particular, we do not dictate the funding approach to be used by the States. Some States
may choose a legislative approach by adopting a new formal, funding mechanism for wireless E911, while
other States may use existing or different funding mechanisms to ensure that PSAPs can recover their own
costs. PSAPs also may turn to other sources of funding, as appropriate. The key is that PSAPs have a
source of funds sufficient to support their implementation of E911, not that any particular funding
approach is employed.

71. For example, USC requests clarification as to whether a private PSAP, such as a third
party vendor that acts as a PSAP to the extent it is used to receive the E911 information, qualifies as an
appropriate PSAP under the E911 rules.102 USC notes that such third party vendors are acting as
Answering Points in Illinois. As the Commission stated, the responsible local or State 911 entity has the
authority and responsibility to designate the PSAPs that are appropriate to receive wireless 911 calls.103

Thus, to the extent a State or locality will permit a private PSAP to undertake many of the functions of the
State's PSAPs, that option is available to reduce a State's costs and possibly promote E911 implementation.
 We encourage States to pursue alternative arrangements or other approaches necessary to ensure that
E911 is implemented promptly as a result of the actions we take in this Order with respect to wireless
carriers.

72. In sum, we view PSAP funding as a vital component of the ability of PSAPs to achieve the
necessary technological and system capabilities to receive and use E911 location information.  By retaining
the PSAP cost recovery requirement, we seek to encourage the States to address the needs of their
respective PSAPs to accommodate the enhanced features of wireless 911, which we believe provide the
vital emergency response services expected by wireless callers.
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73. Washington Attorney General. The Washington Attorney General requests clarification
that our E911 cost recovery rule does not place the burden of establishing a cost recovery mechanism for
carriers on the State and does not require the CMRS carrier to wait to provide Phase I or Phase II service
until the carrier is funded by the State or locality.104 The Washington Attorney General argues that CMRS
carriers may not refuse to comply with a State law that requires the transmission of ANI similar to our
Phase I E911 rule solely on the grounds that our E911 rules require the State or locality to put a funding
mechanism for carriers in place before Phase I be implemented. The Washington Attorney General requests
a ruling that the State ANI law is not prohibited by Section 332(c)(3)(A) of the Communications Act and
properly regulates terms and conditions of CMRS carriers operating in the State.

74. Inasmuch as the rule for a carrier cost recovery mechanism is deleted, the request for
clarification of our rule is moot and need not be addressed further. States are free to adopt a mechanism
that provides for the recovery of costs incurred by CMRS carriers in the implementation of E911 services
under our E911 rules, but that is not a requirement. The request for a ruling on the lawfulness of the State
ANI law also is moot, inasmuch as the request is based on the refusal of CMRS carriers to comply with the
State law in reliance on the requirement in our E911 rules for a cost recovery mechanism for carriers. If
specific State actions are incompatible with the Commission's E911 policies and rules, such actions may be
subject to examination and possible preemption, but there is no basis for such examination under the
narrow circumstances here. For the same reasons, we need not address the disputes over implementation of
the State law described by King County and AT&T, AirTouch, USC, and US West.105

B. Choice of Transmission Methods and Related Technologies

1. Background

75. In the E911 First Report and Order, the Commission determined that the development of
the detailed technical and operational standards and the resolution of the numerous technical decisions
necessary to implement E911 were matters for carriers, PSAPs, and other interested parties to address.106 
The Commission relied on the continued cooperation of wireless and wireline carriers, PSAPs, and other
interested parties to resolve such issues through mutual agreement or by submission to standards bodies. 
There were no significant differences on implementation issues and the parties were expected to proceed
with this task in good faith.  The Commission requested an annual report from the parties to the Consensus
Agreement in order to keep informed on the status of implementation and, if the parties were not
maintaining their efforts to resolve issues, to be able to take such actions as necessary to promote
implementation without undue delay.

76. Among other issues, the Commission recognized it was necessary for the parties to
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establish the exact interface between the several components of the total network, including the switching
and signalling capabilities necessary for the Phase I data to be passed from the wireless carrier through the
wireline system of the LEC to the PSAP.107 In establishing the deployment schedule for Phase I, it found
that standards would be established to enable the transmission of the additional ANI digits in Phase I on the
two network capabilities currently used in wireless 911 transmissions. Feature Group D (FGD) standards
provide a Call Associated Signalling (CAS) transmission method that requires a LEC upgrade. Signalling
System 7 (SS7) standards provide a Non-Call Associated Signalling (NCAS) transmission method that
does not rely entirely on the LEC to transmit the additional ANI digits.108

77. The Commission provided that the CMRS carrier's Phase I service obligation, however,
was contingent upon the PSAP making whatever investments are necessary to achieve the capability of
receiving and using the Phase I data in order to make a valid request for Phase I service.109 The carrier
could request a temporary waiver from the Phase I schedule if, upon receiving a valid request, the carrier
did not have the capability either because the LEC used by the carrier had not upgraded to support FGD or
because the carrier's own network had not yet been upgraded.

78. In the E911 First Reconsideration Order, the Commission denied requests to delay the
Phase I timetable based on claims that LECs were not upgrading the selective routers in order to pass the
10-digit ANI.110 The Commission noted that carriers had alternative methods available that were being
established by the standards bodies and also could request a waiver if the carrier's compliance depended on
an uncompleted LEC upgrade to CAS. Carriers, however, were encouraged to explore the non-LEC-based
solutions before filing a waiver application in order to comply with the Phase I requirements.   

79. Petition for Clarification and Comments. In its petition, CTIA indicates that the wireless
industry and PSAPs agreed upon the standardized means of presenting Phase I data that provides for the
CAS and NCAS options as expected by the Commission.111 CTIA requests that the Commission designate
the carrier as the party authorized to make the final selection between the two options in the rare event that
carriers and PSAPs cannot mutually agree. CTIA argues that some carriers, in particular AT&T, prefer to
use only the NCAS means on a systemwide basis as more effective and efficient.112 CTIA argues that, in
these situations, the Commission should not allow the PSAP to dictate the alternative CAS option, which
relies on technologies the carrier does not prefer.
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80. Comments in support were filed by AirTouch, Ameritech, AT&T, BAM, PrimeCo, and
XYPOINT.113 They endorse continued cooperation between carriers and PSAPs to resolve numerous
implementation issues, but argue it is necessary to authorize the carrier ultimately to choose the
transmission standard in order to prevent disputes and promote implementation. According to AT&T, the
State of Minnesota approved a type of CAS solution for its PSAPs in a Phase I trial that was unacceptable
to AT&T and that was the subject of negotiations to enable AT&T to participate using its preferred NCAS
nationwide solution.114

81. Opposing comments were filed by Public Safety Associations, TX-ACSEC, Washington,
and WCA.115 They also agree that these issues should be left to negotiations. They argue that, if the
Commission must make a choice, the PSAP should be given the ultimate authority in selecting between the
transmission technologies. They note that the PSAP is accountable for the public funding of the total 911
system. A carrier's choice may not be integrated with the PSAP's system and could require new equipment
that will not be funded. For these reasons, Public Safety Associations argue that under no circumstances
should PSAPs be ousted from decisions that must take into account each PSAP's system and abilities in
order to achieve successful E911 transmissions. TX-ACSEC suggests that, in the case of a dispute over the
transmission technology that cannot be worked out between a particular carrier and a particular PSAP, the
parties should be able to petition the Commission for resolution.

82. Implementation Report and Comments. In the June 9 Public Notice, the Commission
found that the availability of multiple transmission options and technologies for Phase I data had resulted in
disputes between carriers and PSAPs. The parties to the Consensus Agreement were asked to address the
ambiguities in their original agreement on the choice of Phase I transmission technologies and recommend
alternative solutions in the Implementation Report based on their discussions.116

83. The Implementation Report indicates only that technology choice is an issue when carriers
and PSAPs seek to reconcile competing technical and financial issues in their service discussions.117 No
solutions are proposed, apart from the solutions to the cost recovery issues. The Report, however, contends
that the role of LECs in the operational readiness of the PSAP under the CAS and NCAS standards is
important and should be examined as a factor in Phase I delays. LECs could be responsible for failing to
achieve the compatibility of the router, ALI database, and PSAP customer premises equipment (CPE) to
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receive ten plus-digit data information streams.118

84. In response, AirTouch, AT&T, BellSouth, Sprint PCS, USC, and US West argue that the
Commission should clarify that PSAPs may not impose their technology choice on carriers and that carriers
may implement whichever of the standards-compliant technical solutions that best enables the carriers to
meet the Commission's requirements.119 AT&T is concerned about the failure of the Implementation Report
to address the need for the Commission to confirm that wireless carriers have the ultimate authority to
choose the Phase I transmission technology.120 AirTouch, AT&T, and US West base their request on their
experience in Minnesota.121 They argue that, although the dispute is resolved, the State's reliance on a non-
standard CAS solution resulted in an impasse because the carriers found the method inefficient, not a
platform for Phase II deployment, and ineffective compared to the NCAS option that they prefer.

85. SCC agrees that there is a need to resolve these confrontations and requests the
Commission provide guidance.122 Omnipoint and Western argue that transmission decisions are matters to
be resolved in the service contract and take time.123 Omnipoint asserts that the CAS and NCAS standards
provide carriers with appropriate alternatives to address each situation and that it is time to concentrate on
implementation.

86. AT&T, USC, and Sprint PCS also argue that LECs do play a role in Phase I delays, as the
Implementation Report suggests, because LECs influence PSAPs and may refuse to agree to an NCAS
solution in order to meet a PSAP's service request. According to AT&T, a substantial number of PSAPs
have not requested Phase I because they are waiting for the LECs to develop CAS-based solutions.124 USC
argues that LECs and PSAPs insist USC use a landline technology with which the PSAP is familiar, even
though USC has spent considerable time and money establishing the technology best for its own system.125

Sprint PCS argues that, when LECs upgrade to the CAS option that carriers do not want, it is unreasonable
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for the LECs to include the costs of the upgrade in the charges that carriers must pay under a State-adopted
cost recovery mechanism.126

87. WCA argues that the Commission's reliance on the CMRS carriers and the other parties to
reach agreement on 911 system enhancements and choice of technologies is misplaced, because industry is
using the opportunity to resist choices not to its liking through delay and avoidance.127 Indiana and King
County assert that technology issues are not an impediment in their States. Indiana states that the State
legislation promulgating E911 service permits CMRS carriers to select whichever technology they desire
without challenge from PSAPs or the E911 Board.128 King County states that all of the PSAPs in
Washington are equipped with E911 equipment capable of receiving Phase I data, although it does require
CMRS carriers to interface to the existing E911 systems at the E911 selective routers.129

2. Discussion

88. As the Implementation Report states, issues associated with technology choices often
become entwined in discussions between PSAPs and CMRS carriers seeking to resolve their differences on
the adequacy of the cost recovery mechanism for carriers before the carrier is obligated to provide E911
service.130 This is to be expected, because a mandate that public funds be used to underwrite carrier costs
leads naturally to the view espoused by some parties that the funding agency have some influence over
carrier technology and other implementation choices that affect the level of those costs. For example,
Hawaii argues that, if the PSAP or other State agency were required to adopt cost recovery mechanisms
and provide all the funding for a carrier's costs of providing E911 service, it seems reasonable that the
PSAP or State should have the final say in a choice between CAS and NCAS transmission methods.131

89. We believe that our deletion of the rule for a cost recovery mechanism for carriers should
change the dynamics of such discussions and should greatly reduce, if not eliminate, unresolvable disputes
between PSAPs and carriers on technology choices. States and PSAPs no longer are required to have a
mechanism in place to reimburse carriers for their costs of implementing E911 services. Presumably,
PSAPs and States should be significantly less concerned now with the costs associated with the CAS or
NCAS transmission methods when an E911 charge need only recover the PSAP's costs and not the carrier's
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costs.  Where States choose to adopt such funding mechanisms, the State or PSAP can weigh that factor
together with the other factors that require resolution in a service contract in order to facilitate E911
implementation. As APCO notes, States and PSAPs are assured of the additional flexibility in addressing
the other problems facing E911 deployment.132 Thus, there should be improved opportunities for carriers
and PSAPs to agree upon transmission capabilities and accelerate E911 implementation.

90. As a result, we continue to encourage PSAPs and carriers to reach agreement on an
appropriate method for transmitting E911 information to the PSAP, given the circumstances of each
situation. As Omnipoint states, while disputes over technology choice can occur if the parties to the
negotiations insist on using disparate approaches, these impasse situations are rare.133 The agreed-upon
standards should provide carriers with the flexibility to address any such situation and proceed with
implementation without delay, as the Commission anticipated when it adopted the E911 schedule and
waiver provision. As the record reflects, both CAS and NCAS technologies are standards-compliant and
are technically achievable without undue difficulty or excessive cost.

91. While we anticipate that disputes about technology choice will be less frequent in the
future, we recognize that the potential for disputes and, ultimately, delay in E911 implementation remains.
We agree with TX-ACSEC that, rather than adopt the approach requested by the carriers, we should
instead have the parties petition the Commission if a particular issue on selecting the transmission
technology cannot be worked out.134 This would occur if there is a serious dispute between a particular
carrier and a PSAP over the choice between the CAS or NCAS method, or another standards-compliant
method for the transmission of E911 data, that results in an impasse that cannot be resolved by negotiation
within the timeframe for Phase I or Phase II implementation after a PSAP service request.

92. In these circumstances, which we anticipate will be relatively rare, carriers and PSAPs are
free to bring these issues to the Commission's staff for resolution. We delegate to staff the authority to
resolve such disputes. We find that there are certain factors, among others, that Commission staff should
consider in addressing these issues. These include the additional costs of the two methodologies to the
PSAP and the wireless carrier; whether the carrier is paying for its own E911 implementation costs or
receiving funding from a State-sponsored cost recovery mechanism; the technical configuration of the
PSAP's existing E911 system; and the ability of the transmission technology to accommodate Phase II of
wireless E911 and other planned changes in the E911 system.

C. Role of the LECs in Implementation

1. Background

93. As discussed above, the Commission left the resolution of the numerous technical and
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operational decisions and issues necessary for implementing E911 for the interested parties, including
wireless and wireline carriers, as well as PSAPs, State and local governments, equipment manufacturers,
and standard-setting groups.135 It was recognized that many issues involved the incumbent LEC, on which
the CMRS carrier relies for transmission to the PSAP, but those issues were expected to be resolved
through their ongoing processes for consultation, negotiation, and standards-setting.

94. The Implementation Report requests that the Commission and States address issues
associated with the role that incumbent LECs play in the implementation of Phase I.136 The Report does not
identify any particular delays that have occurred as the result of LECs, but contends that delays occur
because of the PSAPs' dependence on their LEC-based 911 systems. The Report explains that LECs own
and operate most of the 911 selective routers, ALI databases, the trunks to carry 911 calls, and sometimes
the Customer Premises Equipment (CPE) upon which the PSAP's 911 system is based. The service
between the LEC and PSAP is contractual in nature and paid by the PSAP typically through a special tariff
filed with the State public utility commission. Because most LEC-based systems are designed to support 8-
digit dialing patterns utilizing CAMA (Centralized Automatic Message Accounting) signalling, the Report
contends that LECs need to be accountable for the operational readiness of their 911 systems. The Report
suggests that an investigation into the LEC's role would prompt a speedier resolution of issues in which
LECs are involved.

95. The request is supported by AT&T, Indiana, SCC, Sprint PCS, USC, and Western. SCC
agrees generally that E911 implementation can be delayed indefinitely unless there is cooperation among
LECs, PSAPs, and carriers on numerous issues such as switching, interconnection, and related charges.137

AT&T, Indiana, Sprint PCS, USC, and Western argue that LECs have made it difficult for carriers to
achieve interconnection with the LECs' systems and access their ALI databases, thereby delaying or
preventing Phase I service.138  AT&T, Sprint PCS, and USC also argue that LECs are not properly
addressing the upgrading of PSAPs' systems and the need for PSAP compatibility with the carriers to
achieve Phase I transmissions. WCA opposes the request and argues that the need for LEC upgrades is not
causing delays to Phase I implementation, because FGD is easily accomplished and available to most
carriers.139
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2. Discussion

96. Although the increasing presence of competitive LECs is likely to change 911 systems
implementation to increase the options available, under present network approaches wireless carriers
cannot provide E911 without interconnecting with the incumbent LEC. Access to 911 emergency service is
an integral part of any local telecommunications system, and interconnection is a critical ingredient to
successful E911 service. Throughout the years, wireless and wireline carriers have resolved interconnection
issues at the local level through negotiations with the public safety agencies, public utility commissions, or
the LECs involved. We agree that CMRS carriers must also be able to provide the additional E911 service
in a cost-effective, efficient, and timely manner and that interconnection problems pose a risk to successful
implementation.

97. Some parties argue that there is an incumbent LEC bottleneck hampering the provision of
wireless E911 service and that the Commission should address this aspect of E911 implementation,
providing the CMRS carrier with additional forms of recourse if interconnection cannot be reached.140 They
contend that LECs fail to provide accurate cost information and charge excessive prices for the service.141

Specifically, Western argues that negotiating a service contract with the LEC can take months or years,
noting that in Colorado it has attempted for months to include language concerning its tariff that it argues is
reasonable but that the LEC refuses.142 Indiana asserts that carriers also inform Indiana that they have been
effectively prevented from implementing Phase I in one area because a LEC has denied connectivity
requests that are more than 12 months old and, in another area, LECs are not providing the circuits or lines
promptly. AT&T asserts that a request for access to one LEC's ALI database a year ago continues to be
refused, despite its efforts to address the issues in multiple meetings.143

98. In addition, Sprint PCS and USC argue that interconnection prices are excessive because
LECs bundle the services and charge CMRS carriers for equipment they do not need.144 Indiana also
indicates that carriers attribute their delays in Phase I implementation to excessive LEC fees that stem, in
part, from the LEC's refusal to unbundle its services.145 Together, they explain that carriers should not have
to fund the upgrade of the LEC-based E911 networks so that the network supports the CAS transmission
solution, when CMRS providers have no use for this feature and many already employ the NCAS solution.
They argue that this refusal to unbundle the costs of the CAS upgrade from the charges assessed CMRS
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carriers for E911 interconnection violates provisions of the Telecommunications Act of 1996. 

99. First, we encourage incumbent LECs to join wireless carriers and PSAPs in working
cooperatively and in good faith to resolve implementation issues through negotiation.  It is not surprising
that disputes arise regarding wireless E911 interconnection, particularly when certain of the parties are
competitors in the same market. To the extent CMRS carriers seek lower prices or different equipment,
such issues should be pursued along with the other terms of the contract for resolution as expeditiously as
possible. We find that it would only confuse or delay the proper resolution of such matters if we were to
undertake an examination of the reasonableness of the terms of the contracts for wireless E911
interconnection in this proceeding, as the Implementation Report and some carriers suggest.

100. Next, we find that such contract disputes described by the carriers also may be resolved
under existing State and federal rules if mutual agreement is not achieved. For example, according to the
UNE Remand Order, incumbent LECs, upon request, must provide nondiscriminatory access to their call-
related databases on an unbundled basis, for the purpose of switch query and database response through the
SS7 network.146 The UNE Remand Order clarifies that the definition of call-related databases includes the
911 and E911 databases. The UNE Remand Order also clarifies that incumbent LECs must make network
elements available to any requesting telecommunications carrier, which includes CMRS licensees subject to
the wireless E911 rules.147 The Commission's rules require:148

An incumbent LEC shall provide, to a requesting telecommunications carrier for the provision of a
telecommunications service, nondiscriminatory access to network elements on an unbundled basis
at any technically feasible point on terms and conditions that are just, reasonable, and
nondiscriminatory in accordance with the terms and conditions of any agreements, the requirements
of sections 251 and 252 of the Act, and the Commission's rules.

The Commission also has adopted rules for the rate structures of network elements,149 including rules that
specify call-related database service charges shall be usage-sensitive, based on either the number of queries
or the number of messages.150 The Commission's rules also require that such prices be based on forward-
looking economic costs.151
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101. Incumbent LECs thus are obligated under the 1996 Act and existing Commission rules to
provide CMRS carriers with access to 911 and E911 databases pursuant to these terms, and CMRS
carriers, at a minimum, have access to the procedural remedies thereunder. The Commission has acted in
numerous proceedings to ensure that the interconnection duties of all carriers under Section 251 and the
State procedures for achieving such agreements under Section 252 are fulfilled, and that competitive
markets are developed. In addition to seeking remedies available from State public service commissions,
parties also may file complaints under Section 208 of the Act for violations of Section 251.152 Parties may
request treatment of such complaints under the procedural rules for accelerated treatment.153 An additional
basis for Commission jurisdiction over LEC-CMRS interconnection that may be raised in complaints is
Section 332(c)(1)(B) of the Act, in tandem with Section 201.154

102. Moreover, we find that States are taking appropriate action to ensure non-discriminatory
access for wireless and wireline carriers in accordance with our mandates and provide CMRS carriers with
access to non-discriminatory interconnection with LECs. For example, Texas public safety officials filed a
petition requesting the Commission establish a general investigation to identify interoperability issues that
might arise in the implementation of wireless E911 and require Commission action.155 Petitioners, however,
subsequently addressed these matters with the Public Utility Commission of Texas through such
appropriate means as compliance actions or proposed rules that implement the Commission's mandate that
States facilitate non-discriminatory interconnection of all telecommunications carriers to both incumbent
and competitive local providers.156

103. In these circumstances, we do not find that initiating an inquiry into the role of LECs to
ensure non-discriminatory access and interconnection agreements with CMRS carriers is the best course of
action at this time. While we believe it is clear in the Commission's other Orders, we state again that LECs
have an obligation to provide CMRS carriers with nondiscriminatory access and interconnection to LEC
networks for the provision of 911 and E911 services to wireless callers. We recognize that SCC and USC
argue that pursuing arbitration or other legal avenues to address an incumbent LEC's delay or refusal to
interconnect may be time consuming and impractical.157 We do not find at this time, however, that an
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administrative proceeding, as requested by the Implementation Report, would facilitate resolution of these
issues, but rather would confuse the established and ongoing processes that resolve interconnection issues
and create opportunities for further delay of Phase I and Phase II implementation. We see no reason why
such matters cannot be resolved within the timetable adopted by the Commission for the implementation of
Phase I and Phase II. Nevertheless, we intend to monitor the role of LECs to determine whether we need to
impose additional obligations on them to ensure implementation of the wireless E911 rules.

D. Other Issues

1. Six-Month Deadline for Deployment of Phase I Service

a. Petition for Clarification

104. In its petition for clarification, CTIA requests the Commission clarify the E911 rules to
indicate when a carrier's obligation to provide Phase I service arises.158 CTIA asserts that the Commission's
E911 Orders require a carrier at this time to comply with a PSAP's request for Phase I service within six
months of the request since that request occurs after April 1, 1998, but that the rules are silent on this
result. Ameritech and Public Safety Associations support CTIA's request and agree that the six-month
interval should be included in the applicable rules.159 Ameritech argues that the six-month provision should
be included with the conditions of service in former Section 20.18(f) of the rules and be applied to both the
date of the PSAP request or the date that the cost recovery mechanism is in place, whichever occurs later.

b.  Discussion

105. We here modify our E911 rules to reflect the requirement in the E911 First Report and
Order that carriers implement Phase I service within six months, if the service request from a PSAP is not
received before the initial deadline of April 1, 1998.160 We agree with CTIA that the current rule
establishing the Phase I requirements in Section 20.18(d) of the E911 rules can be confusing, inasmuch as
it provides for service by April 1, 1998.161 Accordingly, we modify the rule to conform with the E911
Orders and include the alternative deadline that service be provided as of April 1, 1998, or within six
months of a PSAP request, whichever is later.162 Because we are now past April 1, 1998, carriers at this
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time are obligated to provide Phase I service within six months of a PSAP request.163 Insofar as Ameritech
also requests that the rules be modified to apply the six-month period to the condition for a cost recovery
mechanism, that is denied inasmuch as that condition has been deleted from the rules.164

2. Liability Protection

a. Petitions for Reconsideration and Implementation Report

106. In their petitions for reconsideration, BellSouth and CTIA request reconsideration of the
decision in the E911 First Reconsideration Order to deny petitions for reconsideration of the E911 First
Report and Order to adopt provisions that exempt carriers from liability for providing service under the
E911 rules.165 BellSouth and CTIA argue that, inasmuch as the Commission declined to supersede State
law regarding liability of CMRS providers of E911 service, the Commission should permit CMRS carriers
to file limited, federal, informational tariffs with E911 liability protection provisions in order to accord
them the same limitations on liability as accorded wireline carriers. BellSouth and CTIA argue that States
are not taking uniform action to limit wireless E911 liability. BellSouth requests that the Commission
alternatively mandate that States pass legislation limiting liability as a precondition of E911 service.166

107. The Implementation Report, filed in response to the June 9 Public Notice, asserts that the
absence of Commission action has forced the wireless and public safety communities to continue their
efforts to obtain liability protection legislation on a State-by-State basis and in the United States
Congress.167 In indicating a solution, the Report notes that the parties support Senate Bill 800 and that the
Bill addresses the issue of liability, which may eliminate the need for Commission action with respect to
liability protection. According to the Report, State legislation is complicated by the need to address E911
cost recovery along with limitations on liability, while the costs of private liability insurance are significant
and put wireless carriers at a disadvantage in relation to wireline carriers.

b. Discussion

108. We find that the carriers' concerns about protection from liability in providing 911 and
E911 service have been addressed by passage of the federal legislation based on Senate Bill 800. The 911
Act, which was enacted on October 26, 1999, provides wireless carriers protection from liability on 911
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calls to the same extent as wireline carriers receive on 911 calls.168 Specifically, the 911 Act provides that a
wireless carrier shall have immunity or other protection from liability in any State of a scope and extent
that is not less than the scope and extent of immunity or other protection from liability that any LEC has
under law applicable in that State.169 In addition, any user of wireless 911 service and any PSAP involved
in wireless 911 communications shall have immunity or such other protection from liability to the same
extent as a person or PSAP using or involved in 911 service that is not wireless.170 In these circumstances,
no further action is required by the Commission and the requests of BellSouth and CTIA are moot.

3. Uniform 911 Dialing Code and Federal Property for Wireless Facilities Sites

a. Background

109. In its petition for reconsideration, CTIA also requests the Commission take two additional
actions to promote ubiquitous 911 and E911 service. First, CTIA requests the Commission exercise its
authority to designate 911 as the uniform national dialing code to summon assistance in the event of an
emergency.171 CTIA contends that the use of different numbers by some jurisdictions creates confusion and
impairs the delivery of emergency assistance. CTIA argues that such action is consistent with the
Commission's authority to preempt State or local regulations that are inconsistent with the 911 goals, to
provide numbering administration, and to promote public safety.172 Second, CTIA requests that the
Commission encourage Federal agencies to make sites available on Federal land for wireless towers and
other necessary facilities in order to reduce gaps in service coverage. Several comments were filed in
response that support such measures, but not as prerequisites to E911 implementation that would further
delay service.173 For example, the Public Safety Associations argue that the Commission may offer further
expression or encouragement in support of CTIA's proposals, but the existing approaches may not be
altered until Congress declares otherwise.174
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b. Discussion

110. Mandating 911 as the uniform emergency assistance number would appear to ensure
greater access to emergency services by mobile telephone customers. Otherwise, they are required in some
cases to know and dial several different numbers to reach emergency assistance as they travel in different
jurisdictions. Moreover, encouraging Federal agencies to make their properties available to facilities siting
could contribute to alleviating gaps in a carrier's coverage area. There also are other solutions for
improving such gaps that the Commission has adopted or for enhancing E911 access that we address here,
as well as in the prior E911 Orders.175 The improvements sought by CTIA should not be at the exclusion of
other 911 enhancement features, such as the timetable to ensure that E911 service is implemented
promptly.

111. Importantly, we find that Congress also has acted in considering measures that address
these issues. The 911 Act also includes measures for universal 911 usage and for State operation of
seamless, reliable wireless 911 and E911 emergency communications systems. Specifically, Section 251(e)
of the Communications Act of 1934 is amended by adding a provision that the Commission designate 911
as the universal emergency telephone number for emergency assistance for both wireline and wireless
telephone service.176 Appropriate transition periods are to be provided for areas in which 911 is not
currently in use as an emergency number. The Commission also is directed to encourage and support the
efforts of States to develop and deploy statewide wireless E911 service plans through consultation and
cooperation with State and local officials, as well as all other interested parties.177 To the extent
Commission action is required to implement these Congressional goals, we will do so promptly to ensure
that ubiquitous 911 service is available to all callers of 911.

112. We find that CTIA's request for universal 911 usage is moot. Insofar as CTIA requests
that we promote tower siting on Federal property, CTIA also supported legislation in the U.S. Congress on
that issue that has not been enacted into law. We find, at this point, that Congress is the preferable forum
for addressing this issue, as well.

IV. PROCEDURAL MATTERS

A. Regulatory Flexibility Act

113. As required by Section 603 of the Regulatory Flexibility Act, the Commission has
prepared a Supplemental Final Regulatory Flexibility Analysis of the expected impact on small entities of
the changes in our rules adopted herein. The Supplemental Final Regulatory Flexibility Analysis is set forth
in Appendix C.
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B. Paperwork Reduction Act of 1995 Analysis

114. This Second Memorandum Opinion and Order contains a new and a modified information
collection. The Commission, as part of its continuing effort to reduce paperwork burdens, invites the
general public to comment on the information collections contained in this Second Memorandum Opinion
and Order, as required by the Paperwork Reduction Act of 1995, Public Law 104-13. Public and agency
comments are due 60 days after publication in the Federal Register. Comments should address: (a) whether
the new or modified collection of information is necessary for the proper performance of the functions of
the Commission, including whether the information shall have practical utility; (b) the accuracy of the
Commission's burden estimates; (c) ways to enhance the quality, utility, and clarity of the information
collected; and (d) ways to minimize the burden of the collection of information on the respondents,
including the use of automated collection techniques or other forms of information technology.

C. Authority

115. This action is taken pursuant to Sections 1, 4(i), 201, 251, 303, 309, and 332 of the
Communications Act of 1934, as amended by the Telecommunications Act of 1996, 47 U.S.C. §§ 151,
154(i), 201, 251, 303, 309, 332.

D. Further Information

116. For further information, contact Barbara Reideler of the Policy Division, Wireless
Telecommunications Bureau, at 202-418-1310 (voice) or 202-418-1169 (TTY) or 202-418-7247 (fax).

V. ORDERING CLAUSES

117. Accordingly, IT IS ORDERED that the Petitions for Reconsideration and Clarification of
the Memorandum Opinion and Order, Revision of the Commission's Rules to Ensure Compatibility with
Enhanced 911 Emergency Calling Systems, CC Docket No. 94-102, 12 FCC Rcd 22665 (1997), filed by
parties listed in Appendix A, ARE GRANTED in part, as provided in the text of the Order, and
OTHERWISE DENIED.

118. IT IS FURTHER ORDERED that the late-filed Comments of Wireless Consumers
Alliance ARE ACCEPTED.

119. IT IS FURTHER ORDERED that the request for declaratory ruling of the Attorney
General of the State of Washington IS DISMISSED AS MOOT.

120. IT IS FURTHER ORDERED that Part 20 of the Commission's Rules is amended as set
forth in Appendix B.

121. IT IS FURTHER ORDERED that this Order and the rule amendments set forth in
Appendix B SHALL BECOME EFFECTIVE 120 days after the date of the publication of the rule
amendments in the Federal Register.

122. IT IS FURTHER ORDERED that the information collections contained in this Order and
the rule amendments set forth in Appendix B WILL BECOME EFFECTIVE following approval by the
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Office of Management and Budget. The Commission will publish a document at a later date establishing
the effective date.

123. IT IS FURTHER ORDERED that the Commission's Reference Information Center,
Consumer Information Bureau, SHALL SEND a copy of this Second Memorandum Opinion and Order,
including the Supplementary Final Regulatory Flexibility Analysis, to the Chief Counsel for Advocacy of
the Small Business Administration.

FEDERAL COMMUNICATIONS COMMISSION

Magalie Roman Salas
Secretary
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APPENDIX A:  LIST OF PARTIES

Petitions for Reconsideration and Clarification 

BellSouth (BellSouth Corporation)
CTIA (Cellular Telecommunications Industry Association)

Oppositions and Comments to Petitions 

AT&T (AT&T Wireless Services, Inc.)
BAM (Bell Atlantic Mobile, Inc.)
Hawaii (State of Hawaii)
KSI (KSI Inc.)
PrimeCo (PrimeCo Personal Communications, L. P.)
Public Safety Associations (Association of Public-Safety Communications Officials-

International, Inc., National Association of State Nine One One Administrators, and 
National Emergency Number Association, filing jointly as APCO, NASNA, and 
NENA)

RTG (Rural Telecommunications Group)
TruePosition (TruePosition, Inc.)
TX-ACSEC (Texas Advisory Commission on State Emergency Communications)
Washington (Washington State Emergency Management, Enhanced 911)
WCA (filed as Ad Hoc Alliance for Public Access to 911 and renamed Wireless Consumers 

Alliance, Inc.)
XYPOINT (XYPOINT Corporation)

Replies to Oppositions and Comments

AirTouch (AirTouch Communications)
Ameritech (Ameritech Corporation)
BellSouth
CTIA
GTE (GTE Service Corporation)
Public Safety Associations
TruePosition
WCA
XYPOINT

Report and Comments filed in Response to Public Notice released June 9, 1999, FCC 99-132
(June 9 Public Notice)
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Implementation Report (Report of CTIA, PCIA, APCO, NENA, and NASNA)
AT&T
King County (King County E911 Program Manager, Seattle, WA)
Omnipoint (Omnipoint Communications, Inc.)
SCC

Comments filed in Response to Public Notice released August 16, 1999, DA 99-1627
(August 16 Public Notice)

AirTouch
Alliance
Ameritech
APCO
AT&T
BellSouth
CenturyTel (CenturyTel, Inc.)
CTIA
Indiana (Indiana Enhanced Wireless 911 Advisory Board)
Nextel (Nextel Communications)
Omnipoint
RCA (Rural Cellular Association)
SCC
Sprint PCS (Sprint Spectrum, L.P., d/b/a Sprint PCS)
USC (U.S. Cellular)
USW (U.S. West Wireless, LLC)
Washington Attorney General (Attorney General of Washington State)
Western (Western Wireless Corporation and VoiceStream Wireless Corporation, filing jointly)
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APPENDIX B - FINAL RULES

Part 20 of Title 47 of the Code of Federal Regulations is amended as follows:

Part 20 - COMMERCIAL MOBILE RADIO SERVICES

1. Section 20.18 is amended by revising paragraph (d)(1) as follows:

* * * * *

(d) Phase I enhanced 911 Services. (1) As of April 1, 1998, or within six months of a
request by the designated Public Safety Answering Point as set forth in paragraph (j) of this
section, whichever is later, licensees subject to this section must provide the telephone number of
the originator of a 911 call and the location of the cell site or base station receiving a 911 call
from any mobile handset accessing their systems to the designated Public Safety Answering Point
through the use of ANI and Pseudo-ANI.

* * * * *

2. Section 20.18 is amended by revising paragraph (j) as follows:

* * * * *

(j) Conditions for enhanced 911 Services. The requirements set forth in paragraphs (d)-(h)
of this section shall be applicable only if the administrator of the designated Public Safety
Answering Point has requested the services required under those paragraphs and is capable of
receiving and utilizing the data elements associated with the service, and a mechanism for
recovering the Public Safety Answering Point’s costs of the enhanced 911 service is in place.

* * * * *
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APPENDIX C

SUPPLEMENTAL FINAL REGULATORY FLEXIBILITY ANALYSIS

As required by the Regulatory Flexibility Act (RFA),1 a Final Regulatory Flexibility
Analysis (FRFA) was incorporated into the Report and Order and Further Notice of Proposed
Rulemaking (E911 First Report and Order) in this proceeding.2 This Supplemental Final
Regulatory Flexibility Analysis (Supplemental FRFA) in this Second Memorandum Opinion and
Order contains information that is in addition to that contained in the FRFA. This Supplemental
FRFA is limited to matters addressed in this Second Memorandum Opinion and  Order.
Specifically, the Order addresses petitions for further reconsideration and clarification of the E911
First Report and Order and the responsive pleadings, which were filed in response to the First
Memorandum Opinion and Order (E911 First Reconsideration Order).3 The Commission sought
to augment the record and requested that an Implementation Report be filed on the matters to be
addressed.4 Upon the filing of the Implementation Report, the Commission requested written
public comment on the proposals in the petitions and the Implementation Report. The petitions,
the Implementation Report, and the responsive comments that were filed for consideration in the
Second Memorandum Opinion and Order are discussed below. This Supplemental FRFA
conforms to the RFA.5 

I. Need for, and Objectives of, the Second Memorandum Opinion and Order

This Second Memorandum Opinion and Order takes steps to hasten the introduction and
rollout of wireless Enhanced 911 (E911) services that were required under the E911 service rules
adopted in the E911 First Report and Order. The petitions for reconsideration and clarification of
the E911 rules, the Implementation Report, and the responsive comments have identified a
number of obstacles to the ability of carriers to comply with the schedule and performance
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18757-63 (1996) (E911 First Report and Order).

    3
  Revision of the Commission's Rules to Ensure Compatibility with Enhanced 911 Emergency Calling Systems,

CC Docket No. 94-102, First Memorandum Opinion and Order, 12 FCC Rcd 22665 (1997) (E911 First
Reconsideration Order). A Supplemental FRFA was incorporated that was limited to matters raised on
reconsideration of the E911 First Report and Order and addressed in the E911 First Reconsideration Order.

    4
 Public Notice, Commission Seeks to Facilitate Wireless E911 Implementation and Requests a Report, CC

Docket No. 94-102, rel. June 9, 1999.

    5
 See 5 U.S.C. § 604.
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requirements in the E911 rules. These comments indicated significant delays in implementation of
Phase I of E911 service, which was to have begun by April 1, 1998, and potential delays for
Phase II service to begin by October 1, 2001, and requested various rule changes to overcome the
delays and accelerate E911 service.

The Second Memorandum Opinion and Order affirmed the goal for prompt
implementation of E911 under the rules' timetables and requirements, while adopting provisions
to remove the barriers impeding E911 service. The rule that requires a cost recovery mechanism
be in place before the carrier is obligated to initiate E911 service upon the receipt of a valid
request from the Public Service Answering Point (PSAP) was modified. The requirement for the
recovery of the carriers' costs was eliminated and the rule was modified to provide for the
recovery of the PSAPs' costs. The rates that wireless carriers charge are not regulated and,
therefore, cost recovery mechanisms are not necessary to permit carriers to recover their costs.
The Commission found no need to make the obligations of carriers to implement E911 service
contingent on the resolution of carrier cost recovery and, although States and localities could
decide to adopt provisions for carrier cost recovery, such provisions were not required. Because
State or local funding of PSAPs was a critical element in the implementation of E911, the
Commission modified the rule to ensure that States or localities continued to provide the
necessary upgrades and improvements to enable the PSAP to make a valid service request.

The Second Memorandum Opinion and Order also found that, although disputes between
carriers and PSAPs over the choice of the transmission method caused delays in E911
implementation, such disputes should be reduced or eliminated by the decision to eliminate the
rule for carrier cost recovery. The parties were to continue to rely on negotiation to establish a
mutually acceptable method to ensure transmission. In the event of an impasse, the parties may
petition the Commission to resolve the dispute. Finally, to the extent Phase I delays were
attributed to the action of the local exchange carrier (LEC) on which a State's 911 system may be
based, the Commission held that a LEC would be subject to federal and State regulations that
require prompt and fair interconnection agreements and may be the subject of complaints filed
under the Commission's expedited procedures.

II.  Summary of Significant Issues Raised by the Public Comments in Response
to the Petitions for Reconsideration and Clarification and the Implementation Report

In the petitions for reconsideration and clarification filed in response to the E911 First
Reconsideration Order, the Implementation Report, and the responsive pleadings, some issues
were raised that might affect small entities. Comments from some rural carriers and the Rural
Cellular Association (RCA) argued that small and rural carriers would benefit if the cost recovery
rule were amended to require States to provide for the recovery of carriers' E911 costs through
the adoption of pooling cost recovery mechanisms.6 They requested that the rule include
requirements and procedures to ensure that the State legislatures adopt such mechanisms for
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 CenturyTel Comments of Sept. 14 at 9; RCA Comments of Sept. 14 at 5-6; and USC Comments of Sept. 15 at
3-6.
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carrier recovery and to overcome the delays under the current rule, which does not define the cost
recovery mechanism that is the precondition to a carrier's service obligation. The Cellular
Telecommunications Industry Association (CTIA), the National Emergency Number Association
(NENA), and the National Association of State Nine One One Administrators (NASNA) argued
that such provisions for carrier cost recovery also are necessary to ensure the funding of PSAPs,
which are the local governmental entities that rely on State or local funding to achieve the
necessary capabilities to request E911 service from the carriers.7

The Association of Public-Safety Communications Officials-International, Inc. (APCO)
alternatively argued that rural carriers and areas and PSAPs would benefit by elimination of the
cost recovery rule and the complex, expensive, time-consuming process of achieving cost
recovery mechanisms for carriers with State legislatures.8 The Commission declined to adopt the
specific definitions for carrier cost recovery, because they would be difficult to apply and would
increase the delays already experienced in establishing State-adopted mechanisms as a prerequisite
to E911 service. The Commission found that the cost recovery rule for carrier costs was
unnecessary and eliminated the rule, giving carriers and States the option of such mechanisms
while removing the obstacle to E911 implementation that resulted from carriers waiting for such a
mechanism before initiating service. The Commission modified the rule to require that a PSAP
cost recovery mechanism be in place, however, to ensure that States or localities funded PSAPs to
enable PSAPs to request and provide vital E911 services.

Next, CTIA and some carriers requested that the E911 rules be clarified to give carriers,
and not PSAPs, the authority to choose which of the two official transmission means to use in
transmitting E911 data to the PSAP in order to resolve disputes and expedite E911
implementation.9 They argued that carriers would benefit by choosing a system-wide approach
that would be more efficient and effective. The Public Safety Associations that included APCO,
NASNA, and NENA opposed the request, arguing that carrier choice would be too costly for
many PSAPs and would fail to take into account the need to integrate with the PSAPs' systems.10

The Commission declined to adopt a rule on transmission choice as unnecessary and
inappropriate, determining that any disputes should be resolved by the elimination of the carrier
cost recovery rule and that negotiation between the parties was essential to ensure a compatible
transmission means is selected. The Commission provided the parties an opportunity to petition
the Commission in the rare event of an impasse for a resolution.

Finally, the Implementation Report requested the Commission investigate the role of 
LECs and the delays in E911 implementation that result when LECs fail to cooperate with
wireless carriers and promptly establish the necessary interconnection with the LEC's 911 system
                                                  
    7

 CTIA Comments of Sept. 14 at 2-3; Implementation Report, NENA Addendum at 2, NASNA Addendum.

    8
 Implementation Report, APCO Addendum at 4-5; APCO Comments of Sept. 14 at 2-3.

    9
 CTIA Petition at 18-22; AT&T Comments of Aug. 9 at 4-7 and Sept. 14 at 2-3.

    10
 Public Safety Associations Opposition and Comments at 2-5.
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to enable the wireless carrier to transmit E911 data to the PSAP.11 The Commission declined to
conduct such an investigation as unnecessary and problematic. The Commission encouraged
incumbent LECs to fulfill their obligations under several federal and State regulations that require
prompt and fair interconnection agreements, noted that wireless carriers may file complaints for
expedited treatment under the federal regulations, and intended to monitor the role of LECs to
ensure that wireless E911 was being implemented promptly.
    

III.  Description and Estimates of the Number of Small Entities to Which
the Rule Modifications and Decisions in the Second Memorandum

Opinion and Order Will Apply

The RFA directs agencies to provide a description of and, where feasible, an estimate of
the number of small entities that may be affected by the proposed rules, if adopted.12  The RFA
generally defines the term "small entity" as having the same meaning as the term "small business."
13  In addition, the term "small business" has the same meaning as the term "small business
concern" under the Small Business Act.14  A small business concern is one which:  (1) is
independently owned and operated; (2) is not dominant in its field of operation; and (3) satisfies
any additional criteria established by the Small Business Administration (SBA).15

   SMR Licensees.  Pursuant to Section 90.814(b)(1) of the Commission's Rules, the
Commission has defined "small business" for purposes of auctioning 900 Mhz SMR licenses,16

800 MHz SMR licenses for the upper 200 channels,17 and 800 MHz SMR licenses for the lower

                                                  
    11

 Implementation Report at 15-18.

    12
 5 U.S.C. § 603(b)(3).

    13
 5 U.S.C. §  601(6).     

    14
  5 U.S.C. § 601(3) (incorporating by reference the definition of "small business concern" in 15 U.S.C.  632). 

Pursuant to the RFA, the statutory definition of a small business applies "unless an agency, after consultation with
the Office of Advocacy of the Small Business Administration and after opportunity for public comment, establishes
one or more definitions of such term which are appropriate to the activities of the agency and publishes such
definition(s) in the Federal Register."  5 U.S.C. § 601(3).

    15
  Small Business Act, 15 U.S.C. § 632 (1996).

    16
 See Amendment of Parts 2 and 90 of the Commission's Rules to Provide for the Use of 200 Channels Outside

the Designated Filing Areas in the 896-901 MHz and the 935-940 MHz Bands Allotted to the Specialized Mobile
Radio Pool, PR Docket No. 89-583, Second Order on Reconsideration and Seventh Report and Order, 11 FCC Rcd
2639 (1995).

    17
 See Amendment of Part 90 of the Commission's Rules to Facilitate Future Development of SMR Systems in

the 800 MHz frequency Band, PR Docket No. 93-144, First Report and Order, Eighth Report and Order, and
Second Further Notice of Proposed Rulemaking, 11 FCC Rcd 1463 (1995).
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230 channels18 as a firm that has had average annual gross revenues of $15 million or less in the
three preceding calendar years. This small business size standard for all 800 MHz and 900 MHz
auctions has been approved by the SBA. The rule modification in this Second Memorandum
Opinion and Order that eliminates the requirement for a carrier cost recovery mechanism affects
all SMR licensees that were previously subject to the rule. That rule was limited to SMR licensees
that offer real-time, two-way voice or data service that is interconnected with the public switched
network and that use an in-network switching facility.

Sixty winning bidders for geographic area licenses in the 900 MHz SMR band qualified as
small business under the $15 million size standard. It is not possible to determine the licensees
covered by the previous rule, which is limited to licensees that offer real-time, two-way PSN-
interconnected voice or data service utilizing an in-network switching facility.  Therefore, we
conclude that the number of 900 MHz SMR geographic area licensees affected by the rule
modification that eliminates that rule for carrier cost recovery is at least 60. 

Ten winning bidders for geographic area licenses for the upper 200 channels in the 800
MHz SMR band qualified as small businesses under the $15 million size standard. It is not
possible to determine which of these licensees was covered by the previous rule, which is limited
to the licensees that offer real-time, two-way PSN-interconnected voice or data service utilizing
an in-network switching facility. Therefore, we conclude that the number of 800 MHz SMR
geographic area licensees for the upper 200 channels affected by the rule modification that
eliminates that rule for carrier cost recovery is at least ten.

The Commission has determined that 3325 geographic area licenses will be awarded in the
800 MHz SMR auction for the lower 230 channels.19 Because the auction of these licenses has
not yet been conducted, there is no basis to estimate how many winning bidders will qualify as
small businesses under the Commission's $15 million size standard. Nor is it possible to determine
which of these licensees would have been covered by the previous rule. Therefore, we conclude
that the number of 800 MHz SMR geographic area licensees for the lower 230 channels that may
ultimately be affected by this rule modification is at least 3325.

With respect to licensees operating under extended implementation authorizations,
approximately 6800 such firms provide 800 MHz or 900 MHz SMR service. However, we do not
know how many of these were covered by the previous rule or which of this subset qualify as
small businesses under the $15 million size standard. We assumed, for purposes of the FRFA, that
all of the remaining existing authorizations are held by licensees qualifying as small businesses
under the $15 million size standard. Of these, we assume, for purposes of our evaluations and
conclusions in this Supplemental FRFA, that all of these licensees were covered by the previous
rule. Therefore, we conclude that the number of SMR licensees operating in the 800 MHz and
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 See Amendment of Part 90 of the Commission's Rules to Facilitate Future Development of SMR Systems in
the 800 MHz frequency Band, PR Docket No. 93-144, Second Report and Order, 12 FCC Rcd 19079 (1997).

    19
 Id.
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900 MHz bands under extended implementation authorizations that may be affected by this rule
modification is, at most, 6800 licensees.

Cellular Licensees.  Neither the Commission nor the SBA has developed a definition of
small entities applicable to cellular licensees.  Therefore, the applicable definition of small entity is
the definition under the SBA rules applicable to radiotelephone (wireless) companies.  This
provides that a small entity is a radiotelephone company employing no more than 1,500 persons.20

 According to the Bureau of the Census, only twelve radiotelephone firms from a total of 1,178
such firms which operated during 1992 had 1,000 or more employees.21  Therefore, even if all
twelve of these firms were cellular telephone companies, nearly all cellular carriers were small
businesses under the SBA's definition.  In addition, we note that there are 1,758 cellular licenses;
however, a cellular licensee may own several licenses.  In addition, according to the most recent
Carrier Locator: Interstate Service Providers data, 732 carriers reported that they were engaged
in the provision of either cellular service or Personal Communications Service (PCS) services,
which are placed together in the data.22  We do not have data indicating that these carriers are
independently owned and operated or have more than 1,500 employees.  Thus, we are unable, at
this time, to estimate with greater precision the number of cellular service carriers that would
qualify as small business concerns under the SBA's definition.  Consequently, we estimate that
there are fewer than 732 small cellular service carriers that may be affected by the rule
modification that eliminates the requirement for a carrier cost recovery mechanism adopted in this
Second Memorandum Opinion and Order.

Broadband Personal Communications Service.  The broadband PCS spectrum is divided
into six frequency blocks designated A through F, and the Commission has held auctions for each
block.  The Commission defined “small entity” for Blocks C and F as an entity that has average
gross revenues of less than $40 million in the three previous calendar years.23  For Block F, an
additional classification for “very small business” was added and is defined as an entity that,
together with its affiliates, has average gross revenues of not more than $15 million for the
preceding three calendar years.24  These regulations defining “small entity” in the context of
broadband PCS auctions have been approved by the SBA.25  No small businesses within the SBA-
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 13 C.F.R. §121.201, SIC code 4812. 

    21
 1992 Census, Series UC92-S-1, at Table 5, SIC code 4812.

    22
 Carrier Providers, Figure 1 (Jan. 1999).

    23
 See Amendment of Parts 20 and 24 of the Commission's Rules - Broadband PCS Competitive Bidding and the

Commercial Mobile Radio Service Spectrum Cap, WT Docket No. 96-59; Amendment of the Commission's
Cellular/PCS Cross-Ownership Rule, GN Docket 90-314, Report and Order, 11 FCC Rcd 7824, 7850-52 (paras.
57-60) (1996); see also Section 24.720(b) of the Commission's Rules, 47 C.F.R. §24.720(b).

    24
 Id. at 7852 (para. 60).

    25
 See, e.g., Implementation of Section 309(j) of the Communications Act -- Competitive Bidding, PP Docket

No. 93-253, Fifth Report and Order, 9 FCC Rcd 5532, 5581-84 (paras. 114-20) (1994).
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approved definition bid successfully for licenses in Blocks A and B.  There were 90 winning
bidders that qualified as small entities in the Block C auctions.  A total of 93 small and very small
business bidders won approximately 40% of the 1,479 licenses for Blocks D, E, and F.26  Based
on this information, we conclude that the number of small broadband PCS licensees will include
the 90 winning C Block bidders and the 93 qualifying bidders in the D, E, and F blocks, for a total
of 183 small entity PCS providers as defined by the SBA and the Commission's auction rules.

Public Safety Answering Points.  Neither the Commission nor the SBA has developed a
definition of small entities applicable to PSAPs.  In order to give a numerical quantification of the
number of PSAPs that are small entities affected by the rule modifications, it appears there are
approximately 10,000 PSAPs nationwide.27 We assume that, for purposes of this Supplemental
FRFA, all of the PSAPs may be affected by the rule modifications.

IV.  Description of Projected Reporting, Recordkeeping,
and Other Compliance Requirements

The Second Memorandum Opinion and Order modifies the rule for a cost recovery
mechanism, first, to eliminate the requirement that the mechanism provide for the recovery of the
carrier's costs of implementing E911 as a precondition of service.28 This modification reduces
compliance requirements, and the resulting costs, for all carriers and eliminates the complex, time-
consuming process of establishing adequate cost recovery mechanisms for carriers by States or
localities that is delaying Phase I implementation in most States. Carriers are able to recover their
own costs and States are not prohibited from providing cost recovery
mechanisms to meet any particular needs of rural or small carriers, although States are not
required to do so. Small and rural carriers, as well as PSAPs, can avoid the inefficiencies of
seeking legislated mechanisms from the States and have the flexibility to seek any efficient and
effective approach to cost recovery and prompt E911 service. Second, the cost recovery rule is
modified to provide a recovery mechanism for the PSAP's E911 costs as a precondition of the
carrier's service. The Commission recognized that the funding of PSAPs by the States and
localities is critical to ensure that PSAPs achieve the necessary capabilties to make a valid request
to the carrier for E911 transmission, but did not mandate any particular State or local action and
did not impose any compliance requirements on any party. 

The Second Memorandum Opinion and Order also provided wireless carriers and PSAPs
with an opportunity to petition the Commission in the rare case that they reach an impasse in their
negotiations to choose the means of transmission for E911, but did not adopt any rule or
otherwise impose any compliance requirements to govern such voluntary petitions.29
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 FCC News, Broadband PCS, D, E and F Block Auction Closes, No. 71744 (released Jan. 14, 1997).

    27
 Second Memorandum Opinion and Order, at Section III A.

    28
 Second Memorandum Opinion and Order, at Section III A.

    29
 Second Memorandum Opinion and Order, at Section III B.
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V.  Steps Taken To Minimize Significant Economic
Impact on Small Entities, and Significant Alternatives Considered

The RFA requires an agency to describe any significant alternatives that it has considered
in reaching its proposed approach, which may include the following four alternatives: (1) the
establishment of differing compliance or reporting requirements or timetables that take into
account the resources available to small entities; (2) the clarification, consolidation, or
simplification of compliance or reporting requirements under the rule for small entities; (3) the use
of performance, rather than design, standards; and (4) an exemption from coverage of the rule, or
any part thereof, for small entities.30

The rule modifications and decisions adopted in the Second Memorandum Opinion and
Order are in response to the petitions for reconsideration and clarification of the E911 rules, the
Implementation Report, and the responsive pleadings that, for purposes of this analysis, we have
considered to be filed by small entities. The rule modifications and decisions minimize any
significant economic impact on small entities consistent with the Commission's objectives in
adopting the rule changes and consistent with the comments received, as discussed below.

The Commission took action to modify the E911 cost recovery rule in response to
requests to address the ambiguities in the rule and the disputes over the nature and extent of the
recovery mechanism required for the carrier's costs that were delaying E911 implementation. The
Commission considered the alternative of adopting specific definitions requested by some rural
carriers to impose a mandate on States to adopt particular mechanisms, but determined that the
additional requirements would be difficult to interpret, apply, and enforce and would lead to
additional disputes. The Commission adopted the alternative proposal to eliminate the rule for
carrier cost recovery as the most beneficial to rural areas and small entities. Wireless carriers
recover their own costs and do not need a State-adopted mechanism before providing service.
Although States were not prohibited from adopting any mechanisms on behalf of carriers and any
existing mechanisms for carrier recovery should not be affected, the Commission agreed with
arguments that carriers and PSAPs should not have to wait for E911 service until the complex
and time-consuming issues in establishing an adequate cost recovery mechanism for carriers was
adopted and in place by State legislatures.

The Commission expected that few, if any, small entities would be negatively affected by
its removal of the cost recovery rule for carriers and, instead, expected that the overall costs for
rural carriers will be less as a result of this Order. Some rural carriers argued that their operating
costs are higher than other carriers and that their customers would experience higher rates if the
cost recovery rule is eliminated, if pooling mechanisms are not mandated, and if they must rely on
self-recovery. The Second Memorandum Opinion and Order, however, held that many costs may
be lower, such as construction costs or other infrastructure needs. The Order was not mandating
self-recovery as the only cost recovery option or prohibiting carriers or States from pursuing any
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 5 U.S.C. § 603(c)(1)-(4).
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other mechanism that may address particular needs, but merely requiring carriers to implement
E911 within the timetable regardless of any mechanism. Whether a State adopted a pooling
mechanism was for the State to decide. It was found that the administrative complexities and
economic inefficiences of such legislated approaches did not demonstrate that pooling
mechanisms were necessary or desirable for rural carriers. Small and rural carriers would benefit if
they are not hindered by the costs and difficulties of achieving legislated mechanisms. It was
found that rural areas would receive E911 service more promptly and also benefit from the
increased efficiencies and effectiveness of the carriers' operations that result from eliminating the
carrier cost recovery rule.

Although some commenters argued that the cost recovery rule should be eliminated in its
entirety, the Commission agreed to modify the rule to provide for a mechanism to be in place for
the recovery of the PSAP's costs of implementing E911. This addresses the concerns of the many
small PSAPs that they will not continue to obtain the funding they need from their States or
localities for E911 upgrades, inasmuch as they primarily receive funds through the same
mechanisms that fund the carriers' E911 costs. The funding of the PSAP is a critical component of
the PSAP's capabilities to receive and utilize the E911 data, which the E911 rules require before
the PSAP may make a valid request for service from the carrier. By modifying the rule to require
PSAP cost recovery, States or localities would have to address the capabilities of their own
PSAPs to provide for E911 and are encouraged to adopt mechanisms or other methods that
adequately fund PSAPs. Alternatively, the Commission found that PSAPs may be overlooked by
States if the rule were eliminated altogether. Carriers also would benefit from receiving requests
from PSAPs that are ready to receive the carriers' transmissions, thereby avoiding unnecessary
expenditures or investments in their networks. The Commission is not mandating any particular
action by the States or localities, but leaves the matter for PSAPs to resolve with their States or
localities.

The Commission did not find it necessary or beneficial to adopt the request of some small
carriers that carriers, and not the PSAPs, be designated to choose the transmission method for
relaying the E911 information from the carrier to the PSAP. Although disputes over the choice
had delayed Phase I implementation in a few cases, it was found that eliminating the cost recovery
rule for carriers' costs should remove the likelihood of such disputes in the future. Moreover,
negotiating a mutually acceptable method would benefit both PSAPs and small or rural carriers by
taking into account each individual network to allow E911 transmissions to occur, thereby
avoiding unnecessary expenses. It also is consistent with the Commission's E911 rules that rely on
the parties to resolve implementation issues among themselves. By giving parties the opportunity
to petition the Commission in the event of an impasse, a mutual resolution also would be
achieved.

The Commission also did not find it necessary or beneficial to adopt the request of some
small carriers to impose requirements on LECs to facilitate E911 implementation. Carriers and
PSAPs have available a variety of federal and State procedures for ensuring access to LEC
services that the Commission encouraged them to use. In addition to providing the parties with
the ability to file a complaint under expedited procedures, the Commission intends to monitor the
role of LECs to determine if additional obligations are needed to ensure E911 transmissions occur
promptly and effectively. 
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Report to Congress: The Commission will send a copy of this Second Memorandum
Opinion and Order, including this Supplemental FRFA, in a report to be sent to Congress
pursuant to the Small Business Regulatory Enforcement Fairness Act of 1996, see 5 U.S.C. §
801(a)(1)(A).  In addition, the Commission will send a copy of the Second Memorandum Opinion
and Order and this Supplemental FRFA to the Chief Counsel for Advocacy of the Small Business
Administration.  Finally, a copy of the Second Memorandum Opinion and Order and
Supplemental FRFA (or summaries thereof) will be published in the Federal Register.  See 5
U.S.C. § 604(b).
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CONCURRING STATEMENT OF COMMISSIONER
HAROLD FURCHTGOTT-ROTH

Re: Revision to the Commission’s Rules to Ensure Compatibility with Enhanced 911 Emergency
Calling Systems, CC Docket 94-102, Second Memorandum Opinion and Order

I generally support the Commission’s Order as an important step in speeding deployment
of E911 for users of wireless technologies.  However, I differ somewhat with the Order as to the
proper approach to cost recovery. 

Today’s decision alters our rules regarding the prerequisites to wireless carrier deployment
of E911.  Specifically, the decision modifies the “cost recovery” condition, so that only PSAP
cost recovery is a condition precedent to deployment.  I would have sided with those who
advocated elimination of the cost recovery condition precedent altogether.  First, elimination of
cost recovery would have simplified our rules and made deployment contingent solely on a
request from a PSAP capable of receiving and utilizing the E911 data.1  That is not to say that I
am opposed, in any way, to PSAP or carrier cost recovery at the state level, but I do not believe it
needs to be a part of our rule.  Second, I believe the notion of PSAP cost recovery is subsumed in
the first prong of the test.  If a PSAP is “capable of receiving and utilizing the data elements
associated with the service,” I believe one can reasonably conclude that adequate funding is in
place.  Third, the Commission should be reluctant to enter into the realm of the PSAPs, even
indirectly through a carrier requirement.  We have no jurisdiction over these state and local
entities.  I think the interests of federalism are best served by keeping their internal affairs as
independent as possible from our regulatory approach.   
 

Thus I applaud the Commission’s efforts to streamline our rules, but I would have gone
further in shedding these requirements. 
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 See 47 C.F.R. 20.18(j).  Elimination of the rule is also consistent with our Section 11 obligation to “repeal or
modify” any regulation that is “no longer necessary in the public interest.”  


