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. INTRODUCTION

1. In this Report and Order, the Commission completes our re-assessment of the 45
MHz Commercia Mobile Radio Service (CMRS) spectrum cap and cellular cross-interest rules
initiated as part of our 1998 biennial review of the Commlsson s regulations pursuant to section
11 of the Communications Act, as amended (Act)." After careful analysis and extensive review
of the rules and the record in this proceeding, we conclude that at this time the spectrum cap and
cellular cross-interest rules continue to be necessary to promote and protect competition in
CMRS markets. However, wefind that it is appropriate to modify both rulesto allow some
greater cross-ownership at thistime. We also adopt a modest increase in the spectrum cap’s
current aggregation limit in rural areasto reflect the differing costs and benefits of limitson
spectrum aggregation in rural areas.

2. The CMRS spectrum cap, set out in section 20.6 of the Commission's rules,
governs the amount of CMRS spectrum that can be licensed to asingle entity within a particular
geographic area. Pursuant to section 20.6, a single entity may acquire attributable interestsin the
licenses of broadband Personal Communications Service (PCS), cellular, and Specialized Mobile
Radio (SMR) services that cumulatively do not exceed 45 MHz of spectrum within the same

1 47U.S.C. §161. Thisproceeding is part of our comprehensive review of existing Commission regulationsto

determine whether our rules continue to make economic and regulatory sense, pursuant to section 11. Inthe
Telecommunications Act of 1996, Telecommunication Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996
Act), Congress sought to enhance competition in local and other telecommunications markets and recognized
that the achievement of that goal would lessen the need for regulation of the industry. For that reason, Congress
charged the Commission with reviewing regulations it appliesto providers of telecommunications serviceson a
biennial basisto “ determine whether any such regulation is no longer necessary in the public interest as the result
of meaningful economic competition between providers of such service.” 47 U.S.C. § 161(a)(2); seealso
section 202(h) of the 1996 Act, 110 Stat. 56 (1996). If we find that aregulation is no longer in the public
interest, we have an affirmative obligation to repeal or modify that regulation. 47 U.S.C. § 161(b).

2 47C.F.R. §206.
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geographic area.® We recognize the substantial increase in competition in CMRS markets since
the adoption of the spectrum cap in 1994. However, we do not find that we can rely solely on
case-by-case review of transfers of control and assignments to ensure that competition in these
markets continuesto develop. Wefind that, as a general matter, the aggregation limit should be
maintained at 45 MHz at thistime. We believe, however, that the cap can be raised to 55 MHz in
rural areas, which should facilitate the deployment of service, particularly PCS, to rural areas
without presenting a significant risk to competition in those areas. We also find that the
establishment of a separate, higher attribution benchmark for passive institutional investors will
increase the availability of capital to al CMRS carriers.

3. The cellular cross-interest rule, set out in section 22.942 of our rules,” limits the
ability of aparty to have ownership interestsin both cellular carriersin overlapping cellular
geographic service areas (CGSAS). Although the two cellular carriers are no longer the only
providers of mobile voice service in most areas, they still have the predominant share of
subscribersin every one of these markets. Based on the cellular carriers' continuing
disproportionate market presence, we find that at thistime the cellular cross-interest rule is till
necessary to protect and promote competition. We believe, however, that the attribution
benchmarks used in the cellular cross-interest rule may be relaxed without significant risk to
competition.

4. We will continue to reassess CM RS markets periodically and determineif itis
appropriate to modify further or eliminate the spectrum cap and the cellular cross-interest rules.
CMRS markets are rapidly changing. PCS and digital SMR are becoming available in more and
more areas, both services are attracting more and more subscribers, and market share differences
between these new competitors and cellular carriers are narrowing. We will continue to track
these changes and report on the evolving level of competltl onin CMRS markets as part of our
annual reports on the state of CMRS competition.” We will review the need for the spectrum cap
and cellular crossrlnterest rules as part of our year 2000 biennial regulatory review, pursuant to
section 11 of the Act.’

1. EXECUTIVE SUMMARY

5. In this Report and Order, we conclude that the spectrum cap and cellular cross-
interest rules are currently necessary and efficient means to promote and protect competition in

3 47CF.R. §206(a).
4 47C.F.R.§22.942.

See 47 U.S.C. §332(c)(1)(C) (“The Commission shall review competitive market conditions with respect to
commercial mobile services and shall includein its annual report an analysis of those conditions. Such analysis
shall include an identification of the number of competitorsin various commercial mobile services, an analysis
of whether or not there is effective competition, an analysis of whether any such competitors have a dominant
share of the market for such services, and a statement of whether additional providers or classes of providersin
those serviceswould be likely to enhance competition.”).

6 47U.SC.8161
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CMRS markets. After extensive review of the level of competition in these markets, we find that
at thistime the public interest is better served by the continued use of bright-line levels of
acceptable ownership, rather than relying solely on case-by-case review of proposed ownership
arrangements. We find, however, that the spectrum cap and cellular cross-interest rules should
be modified in certain respects as described below.

6. We make the following changesto our rules:

We adopt a 55 MHz spectrum aggregation limit for licensees serving rural areas, defined
as Rural Service Areas (RSAS).

For purposes of the spectrum cap, we establish a separate attribution benchmark of 40
percent for passive institutional investors.

We amend the spectrum cap rule to attribute ownership interests held in atrust to the
grantor, the beneficiary, and the trustee of the trust. We will continue to allow short-term
trusts to be used as part of an approved divestiture plan to come into compliance with our
rules.

We amend the cellular cross-interest rule to allow a party with a controlling interest or an
otherwise attributable interest in a cellular licensee to have a non-controlling or otherwise
non-attributable direct or indirect ownership interest of up to 5 percent in another cellular
licensee in overlapping CGSAS.

We amend the cellular cross-interest rule to allow a party to have a non-controlling or an
otherwise non-attributable direct or indirect ownership interest of up to 20 percent in both
cellular licenseesin overlapping CGSAS.

7. As part of this proceeding, the Commission also reviewed a petition to forbear
from enforcement of the CMRS spectrum cap filed by the Cellular Telecommunications Industry
Association (CTIA).” Based on the record and our analysis of CMRS markets, we find that the
spectrum cap serves the public interest and is necessary to ensure that the charges, practices,
classifications, or regulations by, for, or in connection with telecommunications carriers or
telecommunications services are just and reasonable and are not unjustly or unreasonably
discriminatory, and to protect consumers. Consequently, we deny the CTIA request that we
forbear from enforcing the spectrum cap at thistime.

" Petition for Forbearance From the 45 MHz CMRS Spectrum Cap, Petition for Forbearance of the Cellular
Telecommunications Industry Association, filed Sept. 30, 1998 (CTIA Forbearance Petition).

5
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1. BACKGROUND
A. CMRS Spectrum Cap

8. The CMRS Spectrum Cap. Under the CMRS spectrum cap, “[n]o licensee in the
broadband PCS, cellular, or SMR services (including all parties under common control) regul ated
asCMRS] ] shall have an attributable interest in atotal of more than 45 MHz of licensed
broadband PCS, cellular and SMR spectrum regulated as CMRS with significant overlap in any
geographic area.”® A “significant overlap” of a PCS licensed service areaand CGSA(s) and SMR
service area(s) occurs when at least ten percent of the population of the PCS licensed service area
iswithin the cellular geographic service areaand/or SMR service area(s).” Therefore, acarrier’s
spectrum counts toward the spectrum cap if the carrier islicensed to serve 10 percent or more of
the population of the designated service area. Under the CM RS spectrum cap, ownership
interests of 20 percent or more (40 percent if held by asmall business or rural telephone
company), including general and limited partnership interests, voting and non-voting stock
interests or any other equity interest, are considered attributable.”® Officers and directors are
attributed with their company’ s holdings, as are persons who manage certain operations of
licensees, and licensees that enter into certain joint marketing arrangements with other licensees™
Stock interests held in trust are attributable only to those who have or share the power to vote or
sell the stock.™® Debt does not constitute an attributable interest for purposes of the spectrum
cap, and securities affording potential future equity interests (such as warrants, options, or
convertible debentures) are not considered attributable until they are converted or exercised.”

0. History of the Spectrum Cap. The CMRS spectrum cap was established in 1994
inthe CMRS Third Report and Order as part of the implementation of the deregulated CMRS
regime enacted by the Omnibus Budget Reconciliation Act of 1993 (1993 Budget Act).* Prior to

8 47CFR.& 20.6(a). Under the current rule, no more than 10 MHz of SMR spectrum in the 800 MHz service
will be attributed to an entity when determining compliance with the cap. 47 C.F.R. § 20.6(b).

®  47C.F.R. §20.6(C).

0 47CFR.§ 20.6(d)(2). In addition, ownership interests held by an entity with a non-controlling equity interest up

to 40 percent in abroadband PCS licensee or applicant that is a small business are not attributable. 47 C.F.R. 8§
20.6(d)(2). Ownership interests held through successive subsidiaries are calculated by using a multiplier. 47
C.F.R. §20.6(d)(8).

' 47 C.F.R. §20.6(d)(7), (9), (10).
2 47 C.FR. §20.6(d)(3).
B 47 CFR.§20.6(d)(5).

14 Implementation Of Sections 3(N) and 332 of the Communications Act, Regulatory Treatment Of Mobile
Services, GN Docket No. 93-252, Amendment of Part 90 of the Commission’s Rulesto Facilitate Future
Development of SMR Systems In The 800 MHz Frequency Band PR Docket No. 93-144, Amendment of Parts 2
and 90 of the Commission’s Rulesto Provide for the Use Of 200 Channels Outside the Designated Filing Areas
in the 896-901 MHz And 935-940 MHz Band Allotted to the Specialized Mobile Radio Pool PR Docket No.
89-553, Third Report and Order, 9 FCC Rcd. 7988, 7992 (1994) (CMRS Third Report and Order) (citing

6
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the adoption of the CM RS spectrum cap, the Commission had imposed service-specific
limitations on aggregation of broadband PCS spectrum and on cellular/PCS cross-ownership.®
In adopting ageneral, multiple service cap in addition to the PCS/cellular ownership rules, the
Commission explained that an overall spectrum cap for CMRS would add certainty to the
marketplace without sacrificing the benefits of pro-competitive and efficiency-enhancing
aggregation.'® The Commission found that if licensees were to aggregate sufficient anounts of
CMRS spectrum, it would be possible for them, unilaterally or in combination, to exclude
efficient competitors, to reduce the quantity or quality of services provided, or to increase prices
to the detriment of consumers. The Commission concluded that the imposition of a cap on the
amount of spectrum that a single entity can control in any one geographic areawould limit its
ability to increase prices artificialy.” The Commission also found that a cap on broadband PCS,
SMR, and cellular licensees, would “prevent licensees from artificially withholding capacity from
the market.”*® The Commission found that a45 MHz cap provided a"minimally intrusive
means' for ensuring that the mobile communications marketplace remained competitive and
preserved incentives for efficiency and innovation.*® The Commission adopted a 20 percent
cross-ownership attribution rule for the CM RS spectrum cap in order to be consistent with the
attribution rulesin the PCS/cellular cross-ownership rule.”®> The Commission also adopted a ten
percent population overlap threshold, consistent with the standards used in the PCS/cellular
cross-ownership rule.”

10. In the CMRS Fourth Report and Order, the Commission further clarified that
certain business relationships could give rise to attributable ownership interests for purposes of
the CMRS spectrum cap. The Commission found that management agreements that authorize
managers of cellular, broadband PCS or SMR systems to engage in practices or activities that
determine or significantly influence the nature and types of services offered, the terms on which

Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103-66, Title VI § 6002(b), 107 Stat. 312 (1993)).

> Amendment of the Commission's Rules to Establish New Personal Communications Services, GEN Docket No.
90-314, Second Report and Order, 8 FCC Red 7700, 7728 1 61, 7745 1 106 (1993) (Broadband PCS Second
Report and Order) (limited broadband PCS licensees to 40 MHz of the total spectrum allocated to broadband
PCS; limited cellular licensees to no more than 10 MHz of PCS spectrum in their cellular service areas);
Amendment of the Commission's Rules to Establish New Personal Communications Services, GEN Docket No.
90-314, Memorandum Opinion and Order, 9 FCC Rcd 4957, 4984 1 67 (1994) (Broadband PCS
Reconsideration Order) (revised the PCS/cellular cross-interest rule to allow cellular licensees to increase their
holding of PCS spectrum from 10 MHz to 15 MHz after January 1, 2000).

6 CMRSThird Report and Order, 9 FCC Rcd at 8100-8107.
7 1d. at 8104 1 248.

8 |d. at 8108 1 258.

¥ |d. at 7999 1 16.

2 |d. at 8114 1 276.

2 |d. at 8116-17 1 281.
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services are offered, or the prices charged for such services, give the managers an attributable
interest in that licensee.”” The Commission also concluded that joint marketing agreements that
affect pricing or service offerings are attributable.”

11. In 1996, the Commission reaffirmed the basic tenets of the CMRS spectrum cap
and provided additional economic rationale for its use in the CMRS Spectrum Cap Report and
Order.** Specifically, the Commission analyzed potential market concentration using the
Herfindahl-Hirschman Index (HHI) and found that a 45 MHz spectrum cap was necessary to
prevent CMRS markets from becoming highly concentrated.® The Commission found that such
a spectrum cap would help ensure competition and would address concerns about potential
anticompetitive behavior in CMRS markets®® Based on that analysis the Commission found that
the 45 MHz CMRS spectrum cap provided sufficient means to promote and protect competition
and that it therefore could eliminate the PCS/cellular cross-ownership rule and the 40 MHz PCS
spectrum cap.”’

12. The Commission also reconsidered the ownership and geographic attribution
provisions of the CM RS spectrum cap in the CMRS Spectrum Cap Report and Order. Although
the Commission decided not to alter the 20 percent ownership attribution standard, it did adopt a
four-pronged test under which it would review requests for waiver of the standard.?® The
Commission also eliminated the 40 percent attribution threshold for ownership interests held by
minorities and women, but maintained it for small businesses and rural telephone companies.®®
In considering changes to the geographic attribution standard, the Commission declined to alter
the 10 percent overlap definition because it found “that an overlap of 10 percent of the population
issufficiently small that the potential for exercise of undue market power by the cellular operator
isdight.”* In addition, the Commission expanded the divestiture provisions by allowing parties

z mplementation of Sections 3(n) and 332 of the Communications Act, Regulatory Treatment of Mobile Services,

GN Docket No. 93-252, Fourth Report and Order, 9 FCC Red 7123, 7128 1 25 (1994) (CMRS Fourth Report
and Order).

2 1d. at 7129-30 1 30.

2 Amendment of Parts 20 and 24 of the Commission’s Rules -- Broadband PCS Competitive Bidding and the

Commercial Mobile Radio Service Spectrum Cap; Amendment of the Commission's Cellular/PCS Cross-
Ownership Rule, WT Docket 96-59, GN Docket 90-314, Report and Order, 11 FCC Rcd. 7824, 7864-87
(1996) (CMRS Spectrum Cap Report and Order), recon. 12 FCC Rcd 14031 (1997) (BellSouth MO& O),
aff'd sub nom. Bell South Corp. v. FCC, 162 F.3d 1215 (D.C. Cir. 1999).

% CMRS Spectrum Cap Report and Order, 11 FCC Rcd at 7869-73 11 96-100.
% |d. at 7875 1 104.

2 |d. at 7875 1 105.

% |d. at 7887 1 131.

% |d.at 7828 14, 7880 1 117.

%0 |d. at 7876 1 107.
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with non-controlling, attributable interestsin CMRS licensees to have an attributable or
controlling interest in another CMRS application that would exceed the 45 MHz spectrum cap so
long as they followed our post-licensing divestiture procedures.

13. The Commission has aso clarified that the CMRS spectrum cap is not limited to
real-time, two-way switched telephone service, but covers a variety of services within the
definition of CMRS. In the BellSouth MO& O in 1997, the Commission explained that because
SMR technology potentially enables SMR licensees to offer services that are nearly identical to
those offered by broadband PCS and cellular licensees, all SMR services are subject to the
CMRS spectrum cap to guard against spectrum aggregation that could confer undue market
power.* The D.C. Circuit affirmed this position, and declined to impose a distinction between
voice and non-voice SMR in the context of spectrum acquisition. The court instead found the
inclusion of all SMR spectrum in the cap, including those frequencies used to provide data
services, to be reasonable.* The court approved the Commission's view that the cap served to
guard against the excessive accumulation of CMRS spectrum, regardless of the use to which
spectrum currently was dedicated. Further, the court found that “[a] spectrum cap, unlike many
other regulations, might actually require abright-line rule to be effective” and upheld the
Commission’s denial of BellSouth’ s waiver request.®

B. Cdlular Cross-Interest Rule

14. TheRule. Section 22.942 of the Commission’ s rules prohibits any person from
having adirect or indirect ownership interest in licensees for both cellular channel blocksin
overlapping CGSAs® A party with acontrolling interest in alicensee for one cellular channel
block may not have any direct or indirect ownership interest in the licensee for the other channel
block in the same geographic area® A party may, however, have adirect or indirect ownership
interest of five percent or lessin the licensees for both channel blocks so long as neither of those
interestsis controlling.®” Divestiture of interests as aresult of an assignment of authorization or
transfer of control must occur prior to the consummation of the transfer or assignment.*

15. History of the Cellular Cross-Interest Rule. The cellular cross-interest rule was

3 |d. at 7886 1 130.

*  BellSouth MO&O, 12 FCC Red at 14037 1 10, 14040 1 14.
¥ BellSouthv. FCC, 162 F.3d at 1222-24.

¥ |d.at 1225.

¥ 47CF.R.§22.942.

% 47CF.R.§22.942.

3 47 CF.R. §22.942(a).

¥ 47CF.R.§22942(b).
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adopted in 1991.% At that time cellular licensees were the predominant providers of mobile voice
services. In adopting the cross-interest rule the Commission stated that “in a service where only
two cellular carriers are licensed per market, the licensee on one frequency block in a market
should not own an interest in the other frequency block in the same market.”* Consequently,
"[1]n order to guarantee the competitive nature of the cellular industry and to foster the
development of competing systems" the Commission adopted restrictions on a party's ability to
hold ownership interests in both cellular licenseesin the same geographic area™

C. Notice of Proposed Rulemaking

16.  Inthe Notice of Proposed Rulemaking (NPRM) in this proceeding,* we initiated
this re-evaluation of the CMRS spectrum cap as part of our 1998 biennial regulatory review. The
NPRM also sought comment on whether to retain, modify, or repeal the cellular cross-interest
rule. In addition, the NPRM incorporated a petition filed by CTIA on September 30, 1998,
requesting that the Commission forbear from enforcing the CM RS spectrum cap pursuant to
section 10 of the Communications Act.*

17. The NPRM requested comment on whether the Commission should retain,
modify or repeal the spectrum cap. The NPRM discussed the changes occurring in CMRS
markets, and sought comment on whether the CM RS spectrum cap in its current form continues
to make economic and regulatory sense given those changes. Specific options set forth in the
NPRM included: (1) modification of the significant overlap threshold;* (2) modification of the 45
MHz limitation;* (3) modification of the ownership attribution thresholds;*® (4) forbearance from
enforcing the spectrum cap;*’ (5) sunsetting the spectrum cap;* and (6) elimination of the

¥ Amendment of Part 22 of the Commission's Rules to Provide for the Fili ng and Processing of Applications for

Unserved Areasin the Cellular Service and to Modify Other Cellular Rules, CC Docket Nos. 90-6, 85-388, First
Report and Order and Memorandum Opinion and Order On Reconsideration, 6 FCC Rcd 6185, 6628-29
(1991) (Cellular First Report and Order). Theruleinitially was codified at 47 C.F.R. § 22.902(b)(5), but
subsequently was moved, without revision, to 47 C.F.R. § 22.942. Revision of Part 22 of the Commission's
Rules Governing the Public Mobile Services, CC Docket 92-115, Report and Order, 9 FCC Rcd 6513, 6574
(1994).

Cellular First Report and Order, 6 FCC Rcd at 6628 § 103.
' 1d. at 7104.

21998 Biennial Regulatory Review — Spectrum Aggregation Limits for Wireless Telecommunications cariers, WT

Docket No. 98-205, Notice of Proposed Rulemaking, 13 FCC Rcd 25132 (1998) (NPRM).
Id. at 25134-35 15, 25147 1 29.
Id at 25156-57 11 50-53.
Id. at 25157-59 1 54-58.
“|d. at 25159-61 {1 59-62.
" 1d. at 25161-63 1 63-70.

10
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spectrum cap.®

18. In the NPRM we stated our intent to consolidate in this proceeding certain
spectrum-cap-related issues pending in other proceedings, and accordingly incorporated the
records of those proceedings into this one. We therefore also consider here certain issues raised
by: (1) apetition for reconsideration of the CMRS Third Report and Order filed by SMR Won;*
(2) apetition for reconsideration of the CMRS Fourth Report and Order filed by McCaw
Cellular;®" (3) petitions for reconsideration of the CMRS Spectrum Cap Report and Order filed
by Omnipoint and Radiofone;** (4) the pending Third FNPRM in GN Docket No. 93-252;> and
(5) aCTIA petition seeking forbearance from applying section 20.6 of the Commission’srules.>
We aso noted that there were three pending requests for waiver of the spectrum cap filed by
Western PCS| License Corporation, Western PCS 11 License Corporation, and Triton
Communications.”

10. Twenty-five parties filed comments on the NPRM, and fifteen parties filed reply

comments. Those parties, and the abbreviated names used in this Order, are set forth in
Appendix A.*®

V. DISCUSSION
A. Assessment of the Need for the Spectrum Cap and Cellular Cross-Interest Rules

20.  Weconclude that bright-line spectrum cap and cellular cross-interest rules remain

% |d. at 25163-64 11 71-73.
*|d. at 25164-66 11 74-78.

% |d. at 25142-43 120. SMRWon's petition also raised other issues regarding the CMRS Third Report and
Order. Thoseissues will be addressed in a separate proceeding.

1 NPRM at 25143 ] 21.

2 |d. at 25143-44 1 22-24. Radiofone’s petition also raised other issues relating to the CMRS Spectrum Cap
Report and Order. Thoseissueswill be addressed in a separate proceeding.

3 |d. at 25146-47 1 28. Implementation of Sections 3(n) and 332 of the Communications Act -- Regulatory
Treatment of Mobile Services, GN Docket No. 93-252, Third Further Notice of Proposed Rulemaking, 10 FCC
Rcd 6880 (1995) (Third FNPRM).

> NPRM at 25147, 25161-63 1 29, 63-70 (citing CTIA Forbearance Petition).

*  NPRM at 25144-46 11 25-27. After release of the NPRM, five parties filed requests for waiver of the spectrum
cap in conjunction with winning bidsin Auction No. 22. See Pioneer Telephone Association, Inc. et al; Requests
for Waiver of Section 20.6 of the Commission’s Rules, Order, DA 99-1823 (CWD rel. Sep. 8, 1999).

Donald R. Newcomb and Southeast Telephone filed informal comments. In addition, Cellular Communications
of Puerto Rico, Inc. (CCPR) filed an ex parte letter. Letter from SaraF. Seidman, counsel for CCPR, to Thomas
J. Sugrue, FCC, dated Apr. 22, 1999.

56

11
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necessary to serve the public interest at thistime. When the Commission first decided to
introduce additional competition in CMRS marketsin 1994, it formulated the spectrum cap rule
in part to ensure that licenses would be distributed among a diverse group of entities. The
Commission also indicated that it sought to “maximize the number of opportunities for new
viable competitors to emerge.”*" In the CMRS Third Report and Order, the Commission stated
that it devised a spectrum cap rule out of concern “that excessive aggregation by any one or
several CMRS licensees could reduce competition by precluding entry [of] other service
providers and might thus confer excessive market power on incumbents.”>® In declining to
eliminate the spectrum cap and cellular cross-interest rules, we agree with commentersin this
proceeding who express concern that such aggregation could result in consolidation among
current or future CMRS competitors and, particularly, that the number of facilities-based
providers operating in individual markets could decline.>® We also determine that both our
spectrum cap and cellular cross-interest rules are appropriate and effective toolsto be used in
conjunction with our section 310(d) case-by-case reviews as we eval uate proposed mergers and
acquisitions.

1. Public Policy Objectives

21.  Atitsinception, the CMRS spectrum cap was designed to “ discourage
anticompetitive behavior while at the same time maintaining incentives for innovation and
efficiency.”® The Commission also determined that the rule “furthers the public interest by
promoting competition in CMRS services, allowing review of CMRS acquisitionsin an
administratively simple manner, and lending certainty to the marketplace.”® In its reaffirmation
of therule in the CMRS Spectrum Cap Report and Order, the Commission also found that the
cap “furthersthe goal of diversity of ownership that we are mandated to promote under section
309(j)" of the Act.** In adopting the cellular cross-interest rule, the Commission found that the
rule was needed “[i]n order to guarantee the competitive nature of the cellular industry and to
foster the development of competing systems.”®

57 Amendment of the Commission’s Rules to Establish New Personal Communications Services, RM-7140, RM-

7175, RM-7618 FCC 94-144, GN Docket No. 90-314, Memorandum Opinion and Order, 9 FCC Rcd 4957,
4979 153 (1994) (PCSMemorandum Opinion and Order).

%  CMRSThird Report and Order, 9 FCC Rcd at 8101  240.

% AsPCIA notes, we have recognized that “while aggregation of spectrum allows efficiencies and economies, there

isapoint at which aggregation resultsin lessinnovation and higher prices.” PCIA commentsat 5 (citing CMRS
Soectrum Cap Report and Order, 11 FCC Rced at 7869 1 95). See also Northcoast comments at 4; TRA
comments at 4-5.

%  CMRSThird Report and Order, 9 FCC Red at 8105 1 251.

8 d.

2  CMRS Soectrum Cap Report and Order, 11 FCC Rcd. at 7873 1102 (citing 47 U.S.C. 8 309(j)).
% |d.at 1104.

12
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22. As stated in the NPRM, our re-evaluation of the need for CMRS spectrum
aggregation limits and cellular cross-interest limits is guided by four central principles® First, the
operation of market forces generally better serves the public interest than regulation. Asageneral
matter of principle, we prefer to place ultimate reliance on the market, rather than on regulation,
to direct the course of development in the CMRS and other markets. Second, we intend to foster
vigorous competition in all telecommunications markets, consistent with the central
Congressional mandate of the 1996 Act. In particular, we wish to ensure that there are no
regulatory impediments to the evolution of wireless carriersinto more effective competitors vis-a-
visthe local wireline telephone companies. Third, we seek to secure the benefits of modern
telecommunication services, including wireless services, for al areas of our Nation, including
high-cost and rural areas. Finally, our regulations must promote, rather than impede, the
introduction of innovative services and technological advances.

2. Current State of CM RS Competition and the Spectrum Cap

23, Aswe described in the Fourth Annual CMRS Competition Report, thereis
considerable evidence that competition is steadily growing in many CMRS markets.® Newer
broadband PCS licensees continue to inaugurate services while operational carriers expand their
footprints. Most cellular carriers are upgrading their networks by converting to digital technology
and thereby expanding their network capacity. Growth is also accelerating in the provision of
data services as part of CMRS. As aconsequence, prices are falling, usage is expanding, and
service options are growing. In some cities, as many as seven independent facilities-based
providers are now competing for businessin mobile voice markets.”

24. Commenters generally agree that considerable progress has been made in recent
years toward more competitive CMRS markets.”” Thereisalso genera agreement that further
progress toward competitive CMRS markets can be anticipated.®® Nevertheless, commenters
remain sharply divided in their assessments of the current state of competition in these markets.
Commenters express disagreement with respect to appropriate product market definition, barriers
to entry, and the dynamic effects of technological change in these markets. Those favoring
retention of a spectrum cap typically distinguish among the various wireless product markets and

% NPRM, 13 FCC Rcd at 25135 5.

& Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993; Annual Report and
Analysis of Competitive Market Conditions With Respect to Commercial Mobile Services, Fourth Report, FCC
99-136 (rel. June 24, 1999) at 20-23, 25 (Fourth Annual CMRS Competition Report).

% See D&E commentsat 5, 9; Digiph comments at 2.

7 e e.g., Digiph comments at 2,4; North Coast comments at 3; Omnipoint comments at 3-4; Radiofone

comments at 5; RTG comments at 5; SBCW comments at 4; Crandall & Gertner at 5-6.

% Digiph commentsat 3; TDS comments at 3.
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highlight barriersto entry over the near term, most notably, the need to secure spectrum rights
before they can enter these markets.® Commenters favoring elimination of the cap tend to define
markets broadly, raise de novo entry prospects associated with future spectrum auctions,” and
predict dramatic changes from the adoption of third generation (3G) wireless network
technologies, such at IMT-2000."

25.  Although we agree that competition isincreasing in CMRS markets, we find that
there remain significant reasons to be concerned about the effects of undue concentration of
CMRS spectrum. Even in major metropolitan markets, where numerous competitors are offering
mobile voice services, in amost all markets the two cellular carriers still have in excess of 70
percent of the customers.” In addition, the amount of CMRS spectrum is fixed, and the
discipline of market forcesistempered by the reality that would-be market entrants must obtain
spectrum rights, which in practical terms requires that they find willing sellers.

26. Weasoobservethat, by and large, the current 45 MHz spectrum aggregation limit
does not appear to be constraining carriers. Generaly, PCS carriers have not yet deployed
capacity up to the limits of their licensed capacity. In addition, very few cellular carriers have
acquired spectrum up to the permissible limit.”® We also have received only a handful of waiver
requests to exceed the cap.”* Consequently, at least for now, we determine that our spectrum cap
rule has not significantly constrained carriersin their ability to provide service at low cost, deploy
new services, or commit to innovation. Recognizing the speed with which the industry is
changing and the biennial review mandate of the 1996 Act, however, we will revisit these issues
as part of our year 2000 biennial review.”

% See eg., D&E Communications comments at 8.

™ Crandall & Gertner at 4 115, 16 1 49.
™ See eg., BellSouth comments at 10; GTE comments at 19-22; SBCW comments at 9-10.

2 Seeletter from Brent H. Wel ngardt, PCIA, to Magalie Roman Salas, FCC, dated Aug 25, 1999, Attachment
(Telecompetion, Market Data Report, Aug. 23, 1999)(in all but 15 of the top 203 MSAsthe two celular carriers
have 70 percent of more of subscribers); PCIA reply comments, Attachment A (Telecompetiton). See also
Fourth Annual CMRS Competition Report at 9 (at end of 1998, cellular carriers had approximately 86 percent
of mobile telephone subscribers nationwide).

™ See Sprint PCS comments at 14.

™ See NPRM, 13 FCC Rcd at 25144-46 {1 25-27. Subsequent to release of the NPRM, five parties have filed
requests for waiver of the spectrum cap in conjunction with winning bidsin Auction 22. See Pioneer Telephone
Association, Inc. et al; Requests for Waiver of Section 20.6 of the Commission’s Rules, Order, DA 99-1823
(CWD rel. Sep. 8, 1999).

We decline to adopt a sunset for either the spectrum cap or the cellular cross-interest rule at thistime. See
NPRM at 25162-63 167. Aswe discussin this Order, competition in CMRS marketsis changing rapidly. We
do not believe that at thistime we can accurately predict when it would be proper to eliminate either of these two
rules. Webelieveit is more appropriate at this time to reassess the state of CM RS markets, and the continuing
need for these rules, as part of our year 2000 biennial review.

14
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3. Assessment of the State of CM RS Competition and the Effects of
Possible Spectrum Consolidation

27. In general, we find, based on the evidence we discuss below, that the provision of
CMRS remains concentrated among relatively few providers, even in urban markets. We
recognize that this situation is changing as new entrants into these markets begin offering services
and competing for customers. Nevertheless, many firms that have been awarded licenses
recently have not yet begun, or still arein the early stages of, their network build-out. Asa
consequence of the concentration currently prevailing in the CMRS sector, and the risks we
associate with concentrated markets, we seek to foster more vigorous competition in marketsin
which adequate competition has not yet been realized, and to inhibit the erosion of competition
from undue consolidation of spectrum in markets in which competitive conditions may have
advanced significantly.

a Analytical Framework

28. In determining whether to eliminate, sunset, or modify the spectrum cap and
cellular cross-interest rules we take into consideration several factors. One factor that must be
considered isthe ease or difficulty with which competitors can enter CMRS markets. The
Merger Guidelines,” which provide aframework for evaluating prospects for entry into a
particular market, deem amerger unlikely to create or enhance market power or facilitate its
exercise, if entry into the relevant market “is so easy that market participants. . . could not
profitably maintain a price increase above pre-merger levels. Such entry likely will deter an
anticompetitive merger in itsincipiency, or deter or counteract the competitive effects of
concern.””” In this respect, we are mindful that CMRS markets differ from certain other
telecommuni cations markets with respect to ease of entry because of the need to obtain a
governmentally-granted spectrum license to provide CMRS. This and other barriersthat limit the
ability of firmsto respond with adequate certainty, timeliness and sufficiency to undermine
anticompetitive behavior over the near term.

29 Our assessment must also take into account the effect of the relevant rules on the
long-term prospects for competition in CMRS markets. From itsinitial consideration of a
spectrum cap, the Commission has focused on the long-term objective of fostering competition.
Moreover, because the Commission’ s emphasis in considering the prospects for CMRS
competition was on the allocation of a scarce resource, spectrum, rather than on market share, we
used economic analysis to examine alternative scenarios for the distribution of CMRS spectrum
among licensees. By using allocated spectrum, rather than current productive capacity, as

7 [1992] Department of Justice — Federal Trade Commission Horizontal Merger Guidelines, 4 Trade Reg. Rep.

(CCH) (Merger Guidelines).
" Merger Guidelines at § 3.0.
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measures for market share, we examined conditions of potential competition in these markets
rather than actual competition. In conducting this analysis, the Commission found acceptable the
prospect of some post-auction spectrum aggregation in any one market, so long as no single
entity held an attributable interest in more than 45 MHz of CMRS spectrum.” Particularly given
the deployment of new broadband PCS licenses as of 1996, the CMRS Spectrum Cap Report

and Order appropriately addressed the long-term objectives of fostering competition, since most
mobile phone users at that point had only two service providers from which to choose. Even
today, the state of competitive development in CMRS markets requires that we remain focused
on the longer term in pursuing our competition objectives.

30. Finally, when evaluating the spectrum cap and cellular cross-interest rules, we
must consider the potential risk of re-concentration in CMRS markets. We are particularly
concerned about the possibility of coordinated behavior among CMRS carriers. The economic
literature offers some guidance in assessing the likelihood of coordinated interaction among
competitors. For example, one author, Reinhard Selten, employs game theory and asimple
model of cooperative behavior to explore the boundary between too few and many
competitors.” Under his assumptions, he finds that the probability of cartel behavior is 100
percent for up to four competitors. If there are five competitors, the likelihood of a cartel falsto
22 percent. For six or more competitors, the probability declines further to about 1 percent or
less. Without endorsing it as being fully applicable to CMRS, we note that Selten’ s study points
up the risks to competition were we to change our policy to permit areduction in the number of
carriersin any particular market.

b. Discussion

31. Market Entry. Applying the above criteria, we conclude that our spectrum cap
and cellular cross-interest rules continue to be necessary to ensure long-term competition within
the CMRS sector. First, with respect to market entry, “entry is. . . easy if entry would be timely,
likely, and sufficient in its magnitude, character and scope to deter or counteract the competitive
effects of concern.”® In particular, we note that antitrust authorities “will consider timely only

" CMRS Spectrum Cap Report and Order, 11 FCC Rcd at 7869 1195. We noted that “[u]p to a point, horizontal
concentration can allow efficiencies and economies that would not be achievable otherwise, and can therefore be
pro-competitive, pro-consumer, and in the public interest.” 1d. For purposes of identifying this point, we even
found " useful” measures of market concentration, notwithstanding the absence of data on the actual performance
of broadband PCS carriers, which were then “under construction in amost all markets.” Id. at 196. Thus, we
calculated market concentration based on allocated spectrum, rather than on any then current measures of
productive ability. 1d.

™ Reinhard Sdlten, “A Simple Model of Imperfect Competition, where 4 Are Few and 6 Are Many,” International

Journal of Game Theory (1973), at 141-201, cited by America One Communicationsin ex parte. See attachment
to letter from Henry Goldberg, counsel for America One, to Magalie Roman Salas, FCC, in CC Docket No. 94-
54, dated August 5, 1999.

8 Merger Guidelinesat § 3.0.
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those committed entry alternatives that can be achieved within two years from initial planning to
significant market impact.”® Because a license for use of government spectrum is required to
provide CMRS, we must conclude that entry into CMRS marketsis not “easy.”

Markets function optimally only if one or more firms are able to enter a market or expand current
production swiftly and effectively in response to the elevation of prices (or degradation of
service) by one or more firms attempting to exercise market power.* Commenters generally
recognize that there are numerous entry barriers relating to the provision of CMRS, including
acquisition of spectrum rights, financing, and access to tower sites®® although there is debate
over the magnitude of these barriers® In any event, we believe that barriersto entry are
significant, and that the current state of competition requires continued vigilance over at least the
near term.

32. Prospects for Long-Term Competition. Turning to the second factor, long-term
prospects for competition, there islittle dispute in the record that considerable progress has been
made toward the goal of promoting competition in CMRS markets, but many commenters
guestion whether an adequate array of competitive optionsis now available to all of the nation’s
wireless consumers.® While commenters generally agree that the creation of the spectrum cap
rule helped competition in mobile voice markets devel op out of aduopoly environment,
disagreement exists regarding the extent to which competition has been achieved.®® Several
commenters contend that with the initial licensing of PCS spectrum now largely completed, our
objectives have essentially been accomplished.®” Some commenters argue that with the
completion of the recent supplemental auction of C-block licenses, even further progress toward
our goals has been achieved. We cannot agree, however, that merely making spectrum available
completes the task of promoting competition.

8 1d.a§3.2
8 1d.at8§3.0.

8 GTE comments at 16; D& E comments at 7 n.21; PCIA comments at 7; PCIA reply comments at 15 n. 39.

8 pCIA argues that “there is no doubt that barriers to entry in this market are high,” since it may take yearsfor

equipment to be designed, tested and commercially available that would enable a new entrant to provide services
not aready being offered in the spectrum band in which it islicensed. PCIA reply comments at 15 n. 39. Sidak
and Teece contend that the incremental cost of cell sites and tower siting are both on the decline, but do not
address the absolute level of those costs or the costs of spectrum rights. GTE comments at 16; GTE reply
commentsat 12-13. Moreover, at least one wireless analyst believes that these costs will rise for new entrants, as
growing demand for wireless connectivity generally and for wireless datain particular increases demand for
tower and cell sites. See John Bensche, “ Seizing the Narrows,” Lehman Brothers (July 30, 1999).

8  TDScommentsat 3-4. See also Bell South comments at 11; Western Wireless comments at 4.

%  North Coast comments at 4; Wireless One comments at 3; SBA reply comments at 4. However, AirTouch

contends that the Commission should avoid overstating the extent to which the rule has contributed to the
successful growth of the CMRS sector. Instead, it attributes industry growth to the allocation and auctioning of
more spectrum, rapid technologica advances, and narrowly focused regulation such as build-out benchmarks.
AirTouch commentsat 10. See also Western Wirelesscommentsat i.

8 Bell Atlantic Mobile comments at 15-16; Omni point comments at 4.
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33. The Commission has had prior occasion to point out the continuing need to
promote competition and the entrance of new participants in the CMRS markets even after
broadband licenses were awarded. 1n the CMRS Spectrum Cap Report and Order, for example,
we stated that “the 45-MHz [spectrum] cap will continue to serve [our] objectivesin future
auctions and the post-auction market.”® In the Broadband PCS Reconsideration Order, we
emphasized that our goal in crafting limitations on spectrum aggregation was not solely “to
prevent anticompetitive behavior which may or may not materialize but rather to promote
competition. . .. We conclude that the public interest would be best served by maximizing the
number of viable new entrantsin a given market.”® Given the ongoing impediments to entry
into broadband CM RS markets, we believe that our spectrum cap and cellular cross-interest rules
continue to serve our competition goals.

34. Moreover, despite enormous progress in the past few years, the broadband PCS
sector remainsin the early stages of deployment. While many carriers are offering service now,
facilities-based coverage often is provided only to a portion of anew carrier’s potential market.
Additionally, many licensees have yet to begin offering service at al, and some have yet to begin
constructing their networks. In thisregard, we find while our public interest standard and the
Sherman and Clayton Acts can deal with potential rather than actual competition, the spectrum
cap isaparticularly effective way of addressing concernsrelated to the loss of potential
competition.

35.  Our concern that competition in CMRS marketsis not fully developed is
supported by the fact that, as conventional analyses of market concentration show, even the
largest urban markets for mobile telephone services remain quite concentrated. Wefind
persuasive the submissions by several commenters with data on market concentration in urban
markets for mobile voice services. For example, HAI, on behalf of PCIA, calculated HHIs—
using estimated shares of subscribers -- for eight markets within the nation’ s 200 largest
MSAS/CMSAS, two from each quartile® In all eight markets, HHIs were found to exceed 3000,
well above the Department of Justice threshold for highly concentrated markets. Moreover,
PCIA’ s data aso show both cellular carriers have a combined market share exceeding 70 percent
in almost every market.”

8 CMRS Spectrum Cap Report and Order at § 102.

8 Broadband PCS Reconsideration Order, 9 FCC Rcd at 4998-4999.

% PCIA reply comments at 9-10.

. pCIA reply comments at 10. While we are inclined to assume that the shares reported by PCIA and

Telecompetition for individual markets may be subject to measurement error, when aggregated, these data
covering the 200 largest urban markets comport well with data for the entire nation. See Fourth Annual CMRS
Competition Report at 9. The PCIA datayield an 81.5 percent share for cellular carriersin these 200 markets,
compared with 86 percent nationwide. Given the urban deployment strategy being adopted by most PCS carriers,
we would expect to observe alower cellular sharein the PCIA sample.
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36.  Onbehalf of Sprint PCS, John Hayes of Charles River Associates (CRA)
calculated HHIs for the nation’ s 25 largest markets using customer subscription data compiled in
January 1998, July 1998, and January/February 1999.% His analysis showsthat HHIsin the
largest metropolitan markets range between 2569 and 4511.% CRA also furnishes detailed data
on market shares for the Chicago PMSA.** We summarize recent analyses of market
concentration in the Chicago areain Table 1.

Tablel1l. Estimated HHIsfor Mobile Voice Servicesin Metropolitan Chicago

Sour ce (date) HHI Citation

Sprint PCS (January 1998) 4119 Comments, Hayes Attachment at 8
Sprint PCS (July 1998) 3862 Comments, Hayes Attachment at 8
Sprint PCS (January 1999) 3360 Aug. 13, 1999 submission™
PCIA (“early” 1999) 3331 May 6, 1999 submission®
Department of Justice (1999) 3200-4100 CIS, USA vs. SBC and Ameritech®

37. Finally, the Department of Justice recently examined several markets for wireless
mobile telephone services in connection with three proposed telecom acquisitions: AT&T’s
acquigition of TClI, Inc., SBC's merger with Ameritech, and the acquisition by GTE of certain
Ameritech properties. In their review of the SBC/Ameritech merger, DOJ found that market
concentration in the fourteen markets in which SBC and Ameritech both control cellular licenses
was “in the range of 3200 to 4100, well above the 1800 threshold at which the Department
normally considers amarket to be concentrated.”*®

%2 Hayesat 8, Table 1; letter from Jonathan Chambers, Sprint PCS, to Magalie Roman Salas, FCC, dated Aug. 13,
1999, Attachment (John B. Hays, HHIsin Top 25 MSAs & PMSAS).

% | etter from John Chambers, Sprint PCS, to Magalie Roman Salas, FCC, dated Aug. 13, 1999, Attachment.

9 Hayes at Table 2. According to Donaldson Lufkin & Jenrette, entities controlling CMRS licenses in the Chicago

market include SBC, Ameritech (sale pending to GTE), AT& T Wireless, PCS PrimeCo (accruing to VVodafone
AirTouch), Sprint PCS (with two licenses), and Nextel. Other licensees are Cook Inlet and NextWave.
Donaldson Lufkin & Jenrette, The Global Wireless Communications Industry (Summer 1999).

% | etter from John Chambers, Sprint PCS, to Magalie Roman Salas, FCC, dated Aug. 13, 1999, Attachment.

% | etter from Brent H. Weingardt, PCIA, to Magalie Roman Salas, FCC, dated May 6, 1999, Attachment (An
Analysis of Market Concentration in the Cellular, PCS and ESMR Markets, dated May 5, 1999) at 2.

o Competitive Impact Statement, United States v. Southwestern Bell Co. and Ameritech Corporation, Civil No.

99-0715 (TPJ) at 9 (filed April 16, 1999).

% 1d. DOJreviewed the following markets: Chicago, IL MSA; S. Louis, MO-IL MSA; Gary-Hammond-East
Chicago, IN MSA; Springfield, IL MSA; Champaign-Urban-Rantoul, IL MSA; Bloomington-Normal, IL MSA;
Decatur, IL MSA; Illinois RSA 2 —Bureau; llinois RSA 5 —Mason; 1llinois RSA 6 — Montgomery; Missouri
RSA 8 — Callaway; Missouri RSA 12 — Maries;, Missouri RSA 18 — Perry; and, Missouri RSA 19 — Stoddard.
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38. The datain the record indicate that in most of the nation’s 200 largest markets the
two cellular companies together have in excess of 70 percent of mobile phone subscribers.”®
Given the limited deployment of PCSin less densely popul ated areas, one of these two firms, and
in many cases both, likely command market sharesin excess of 35 percent. CTIA itself
acknowledges that concerns over market power begin to arise when firms hold 35 percent or
more of the market.'®

30. Crandall and Gertner caution against using HHIs because the CMRS sector is
such adynamic industry.’® Even PCIA’s expert notes that, “where competitors have entered
markets recently and are expanding their share, such asin many wireless telephony markets,
market share data will tend to understate the future competitive significance of recent entrants.
Inits recent review of competitive conditionsin the CMRS sector, the Commission reported that
in the last two quarters of 1998, one analyst found that new entrants account for more than 45
percent of the sector’s subscriber growth.'® This analyst expects that during 1999 combined PCS
and digital SMR providerswill account for 54 percent of total net additions of wireless
subscribers, versus 46 percent for the cellular incumbents.'® These data provide important
evidence that static measures of market share—which currently would ascribe over 85 percent of
the market to cellular firms'®—do not fully describe competitive conditions in these markets. As
aresult of these findings, we recognize that conditions are changing rapidly. Accordingly, as
indicated above, we propose to re-examine the arguments for retaining the spectrum cap and the
cellular cross-interest rule as part of our year 2000 biennial review. Inthe meantime, however, we
believe that current levels of market concentration reinforce our view that increasesin
concentration could threaten competition and harm the public interest.

» 102

40. Similarly, we are not persuaded by the arguments of commenters who urge
elimination of the cap based on information other than market shares or concentration as

% Seeletter from Brent H. Weingardt, PCIA, to Magalie Roman Salas, FCC, dated Aug. 25, 1999; Attachment
(Telecompetition, Market Data Report, Aug. 23, 1999) (in 188 of the top 203 markets the two cellular carriers
combined have 70 percent or more of total CMRS subscribers). See also PCIA Reply Comments at 2-3;
Telecompetition at 19-24.

10 CTIA comments at 5-6.

101 Bell Atlantic comments at 17.

192 Hayesat 5, ascited in Bell Atlantic reply