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I.  INTRODUCTION AND EXECUTIVE SUMMARY

1.  On July 16, 1997, the Hauppauge Fire District of Suffolk County, New York (Hauppauge or the District) filed a request for waiver under the Commission's Rules
 to permit it to temporarily use a 47 MHz frequency to provide public safety services,
 and an associated application for license modification.
  Currently, this frequency is allocated for highway maintenance operations.  In August of 1997, Congress enacted Section 337(c) of the Communications Act of 1934, as amended (the Act), to make unused, fallow spectrum available to eligible entities seeking to provide public safety services.
  On or about April 24, 1998, Hauppauge inquired about waiver relief pursuant to Section 337(c) of the Act.
  The Bureau’s Public Safety and Private Wireless Division (Division) sought public comment on the 

waiver request and modification application.
  Based on the record in this proceeding, we conclude that Hauppauge's waiver request and Section 337(c) application should be denied.


II.  BACKGROUND

2.  Hauppauge is a public agency which provides firefighting services to an eight square-mile district within Suffolk County, on Long Island, New York.  It is the licensee of Station KEC785, and currently operates a 46 MHz fire radio system, but contends that it cannot communicate effectively on this system due to co-channel interference.
  Hauppauge reports several incidents when it was impossible to communicate with search and rescue teams that had entered buildings, including schools, rest homes, and hotels.
  The District has used runners to transmit messages in and out of burning buildings.
  Also, vehicles responding to calls in the Eastern portion of the District were unable to communicate with headquarters.
  Hauppauge plans to upgrade its system and migrate to the UHF band when it has sufficient funding.


3.  Hauppauge seeks authorization to augment its existing fire radio system and operate temporarily on a 47 MHz frequency, viz., 47.16 MHz, allocated for highway maintenance operations.  According to its proposed implementation schedule, Hauppauge anticipates that it will require the use of frequency 47.16 MHz for a period of approximately four years.
  In addition, it has requested the assignment of a 470 MHz channel pair (viz., 471/474.0625 MHz) and authorization to use an additional seventy mobile units with those frequencies.
  Pursuant to the Commission's Rules,
 Hauppauge sought to coordinate its use of frequency 47.16 MHz with the American Association of State Highway and Transportation Officials (AASHTO), the FCC-certified frequency coordinator for highway maintenance channels.  AASHTO rejected the proposed assignment, stating that it was "clearly outside the scope of the FCC rules and therefore cannot be approved."
  In this regard, AASHTO referred to "the Geographic Allocation Plan" for highway maintenance frequencies, which does not permit the use of frequency 47.16 MHz within the State of New York.
  Despite these restrictions, Hauppauge contends that a waiver would "make productive use of fallow or underutilized spectrum" and would "permit [Hauppauge] to meet its communications requirements while promoting sound spectrum management policy."
  In light of AASHTO's response, the joint FCC-certified frequency coordinator for fire radio and emergency medical services, the International Municipal Signal Association and the International Association of Fire Chiefs (IMSA/IAFC), forwarded Hauppauge's application to the Commission, but did not recommend the use of frequency 47.16 MHz.


4.  On November 6, 1997, the Division’s Licensing and Technical Analysis Branch returned the application to Hauppauge because it included both low- and high-band frequencies (viz., 47.16 MHz and a 470 MHz channel pair), and failed to note approval by the Federal Aviation Administration (FAA) of an antenna structure.  On November 28, 1997, Hauppauge responded to the return notice, addressing the noted concerns in the original application.
  Those issues now have been resolved, so only Hauppauge's requested use of the 47.16 MHz highway maintenance frequency remains at issue.


III.  DISCUSSION
A.  Waiver Under Section 337(c) of the Act

5.  Section 337(c)(1) of the Act, which was enacted by the Balanced Budget Act of 1997,
 provides as follows:


Upon application by an entity seeking to provide public safety services, the Commission shall waive any requirement of this Act or its regulations implementing this Act (other than its regulations regarding harmful interference) to the extent necessary to permit the use of unassigned frequencies for the provision of public safety services by such entity.  An application shall be granted under this subsection if the Commission finds that--



(A)  no other spectrum allocated to public safety services is immediately available to satisfy the requested public safety service use;



(B)  the requested use is technically feasible without causing harmful interference to other spectrum users entitled to protection from such interference under the Commission's regulations;



(C)  the use of the unassigned frequency for the provision of public safety services is consistent with other allocations for the provision of such services in the geographic area for which the application is made;



(D)  the unassigned frequency was allocated for its present use not less than 2 years prior to the date on which the application is granted; and



(E)  granting such application is consistent with the public interest.

There are five criteria that must be met in order for us to grant an application under Section 337(c).  A failure to satisfy any one of the criteria will result in denial of the application.


6.  The initial inquiry in evaluating a Section 337(c) application is whether (a) the applicant is an eligible governmental entity or authorized organization and (b) seeks to use unassigned frequencies for the provision of public safety services.
  If the applicant satisfies this threshold inquiry, then we evaluate the application under the five statutory criteria set forth in Section 337(c)(1).  "Public safety services" are services:



(A)  the sole or principal purpose of which is to protect the safety of life, 
health, or property; 



(B)  that are provided--




(i)  by State or local government entities; or




(ii)  by nongovernmental organizations that are authorized by a governmental entity whose primary mission is the provision of such services; and



(C)  that are not made commercially available to the public.

Hauppauge is a local governmental entity.  The District’s function is to protect the safety of life, health, and property within its geographic boundaries through firefighting, rescue, and paramedical operations.
  Further, there is no indication that Hauppauge makes or plans to make its communications services commercially available.  We conclude that Hauppauge is an eligible governmental entity seeking to provide public safety services and thus eligible to apply for a waiver under Section 337(c) of the Act.


7.  We also conclude, however, that Hauppauge has not satisfied the statutory criteria for a waiver pursuant to Section 337(c) of the Act.  Hauppauge did not demonstrate that "the requested use is technically feasible without causing harmful interference to other spectrum users entitled to protection from such interference under the Commission's regulations."
  Hauppauge submitted a copy of the 47 MHz Plan to demonstrate that there are no licensees at frequency 47.16 MHz in the States of New York, Connecticut, or New Jersey.  Hauppauge also provided an engineering statement confirming that there were no licensees within a 70-mile radius of its proposed transmitter sites.   Hauppauge did not provide, however, any analysis of its service and interference contours, supported by engineering data, nor did it provide an analysis of licensees' operations in the States of Pennsylvania and Massachusetts in order to ascertain the potential for co- and adjacent channel interference. Thus, we find that Hauppauge has failed to demonstrate the technical feasibility of its proposal, as required by the statute.  Further, Hauppauge has not shown that no other spectrum allocated to public safety services is immediately available to satisfy the requested public safety service use.  In fact, it concedes that spectrum allocated to public safety services is available in the UHF band, where it plans to operate its communications system in the future.
  Rather, Hauppauge asserts that financial considerations limit its ability to migrate to public safety frequencies in the UHF band at the present time.  As we read Section 337(c)(1)(A) of the Act, an applicant's higher costs or budgetary limitations do not render radio frequencies in another frequency band, such as 470-512 MHz or 800 MHz, "unavailable" under Section 337(c) of the Act.  Consequently, we must deny Hauppauge's Section 337(c) request because it failed to satisfy at least two of the statutory criteria under Section 337(c) of the Act.  We need not address whether Hauppauge has submitted evidence that would allow us to make the other findings required by Section 337(c)(1).

B.  Waiver Under Section 1.925 of the Commission's Rules

8.  Hauppauge also requested a waiver of the Commission's Rules outside of Section 337(c) of the Act.  To obtain a waiver of the Commission's Rules, a petitioner must demonstrate that (a) the underlying purpose of the rule(s) would not be served or would be frustrated by application to the instant case, and that a grant of the requested waiver would be in the public interest; or (b) unique or unusual circumstances exist such that application of the rule(s) would be inequitable, unduly burdensome, or contrary to the public interest, or the applicant has no reasonable alternatives within existing rules.
  Hauppauge, a public safety entity, seeks a waiver to use 47.16 MHz, which is allocated to the Highway Maintenance Radio Pool and used by other public safety entities in emergency situations, such as, response to hazard material accidents.  We conclude that Hauppauge has not met the standards for grant of a waiver pursuant to Section 1.925 of the Commission's Rules.


9.  We find that the purpose of the Part 90 Rules is served and not frustrated, by their application to this case.  Since 1986, AASHTO has been certified by the FCC as the Highway Maintenance frequency coordinator.
  Pursuant to Section 90.20(c)(3) of the Commission’s Rules, the frequencies from 47.02 to 47.40 MHz must be assigned only in accordance with a geographical assignment plan. 
  Additionally, these frequencies are reserved primarily for assignment to highway maintenance systems operated by states.
  As a result, the assignment of these frequencies must be coordinated by the Highway Maintenance Coordinator and supported by a statement from the state concerned.
  These highway maintenance frequencies continue to be designated for sole coordination by AASHTO.  In coordinating applications for the use of the 47 MHz highway maintenance radio frequencies, it is our understanding that AASHTO relies upon the 1990 47 MHz National Geographic Allocation Plan for Highway Maintenance Radio Services (the 47 MHz Plan), which it developed.  The Commission approved the 47 MHz Plan on January 18, 1991.
  Under that plan, 47.16 MHz cannot be used within the State of New York.
  Hauppauge is located in the State of New York, specifically, on Long Island.  It appears that AASHTO rejected Hauppauge's application to use frequency 47.16 MHz because that use would have been contrary to the provisions of the 47 MHz Plan.


10.   Under the Commission's Rules, "applicants bear the burden of proceeding and the burden of proof in requesting the Commission to overturn a coordinator's recommendation."
  In order to overturn AASHTO's determination, Hauppauge must demonstrate that its proposal would not compromise or adversely impact the 47 MHz Plan, and that it would not create a risk of co- or adjacent channel interference with duly licensed highway maintenance radio operations.
  Unfortunately, neither AASHTO nor the applicant provided sufficient evidence to ascertain the potential for co- and adjacent channel interference to licensees' operations in the States of Pennsylvania and Massachusetts.  By Public Notice on August 13, 1999, we sought additional information to assist in determining whether or not to grant a waiver of the Commission's Rules and assign the frequency in question, and whether the Commission's objectives to promote the public interest and ensure the most efficient use of spectrum thus would be fulfilled.  AASHTO filed no comments, and Hauppauge reiterated their need for the assignment but filed no further technical analysis regarding co- and adjacent channel interference.  Consequently, based on the documentation submitted in the record, we find the evidence to be inadequate to support overturning AASHTO's determination.  Given the propagation characteristics of the 47 MHz band, and without further verification from AASHTO regarding technical operations, we are concerned that the authorization of frequency 47.16 MHz to Hauppauge may cause harmful interference to other public safety spectrum users, i.e., highway maintenance, who are entitled to protection from such interference under the Commission's Rules.  Therefore, we find that Hauppauge has not met the first alternative standard under Section 1.925 for justification of a waiver of the Commission's Rules.


11.  We also find that a waiver is not warranted under the second alternative standard.  It appears that Hauppauge has at least one alternative to the 47 MHz band.  In the instant modification application, Hauppauge has requested a 470 MHz frequency channel pair, together with an authorization to use seventy mobile units.  With the additional capacity of the UHF system, we believe that Hauppauge should be able to ameliorate the most urgent of its communications needs.  While we recognize the immediate usefulness of adding the requested 47.16 MHz frequency to Hauppauge's existing VHF system, we are not persuaded that this reason is unique or presents any unusual factual circumstances so that application of the rule(s) is inequitable, unduly burdensome, or contrary to the public interest.  Further, Hauppauge has failed to demonstrate the lack of reasonable alternatives at other frequency bands, such as the 800 MHz band.


12.   Finally, we are concerned that the lack of detailed, technical information from both the applicant and frequency coordinator has hampered and delayed resolution of this frequency coordination dispute between the parties.  We clarify that a summary denial by the coordinator (e.g., as here, on the grounds that the use of the requested frequency would require a waiver of the Commission's Rules) is an insufficient response to an applicant.
  In the Public Safety Pool, frequency coordinators are charged with analyzing applications for the use of specified frequency band(s).
  As in the instant case, many coordinators have sole coordination authority over certain specified frequency bands.  When an applicant in the Public Safety Pool seeks the concurrence of a coordinator for the use of a frequency over which that coordinator has sole coordination authority, the applicant is entitled to receive either the coordinator's concurrence or a written statement detailing the technical reasons for denial of such concurrence.
  Section 90.175 of the Commission's Rules provides in relevant part:


Frequency coordinators may request, and applicants are required to provide, all appropriate technical information, system requirements, and justification for requested station parameters when such information is necessary to identify and recommend the most appropriate frequency.


For frequencies between 25 and 470 MHz:  A statement is required from the applicable frequency coordinator. . . recommending the most appropriate frequency.  The coordinator's recommendation may include comments on technical factors such as power, antenna height and gain, terrain, and other factors which may serve to minimize potential interference.

Based on the record in this proceeding, we find that AASHTO did not provide a sufficient explanatory statement to Hauppauge.  Instead, AASHTO provided a summary denial of Hauppauge's request on the grounds that Hauppauge's proposed use of the frequency 47.16 MHz would be contrary to the Commission's Rules.  Under the circumstances, we believe that AASHTO should have provided Hauppauge with a detailed, written statement, based on reasonable costs, setting out the technical reasons supporting its denial of Hauppauge's request to use the 47.16 MHz frequency.


IV.  CONCLUSION

13.  We find that Hauppauge has not met the criteria for a waiver of the Commission's Rules pursuant to Section 337(c)(1) of the Act, because (1) it has not demonstrated that its proposal would not create harmful interference to duly licensed highway maintenance radio operations, and (2) it concedes that other spectrum allocated for public safety services is available.  Consequently, we deny Hauppauge's application under Section 337(c)(1).  We further find that Hauppauge has not met its burden of proof under Section 90.175(a) of the Commission's Rules, and that the Commission should not overturn AASHTO's determination regarding Hauppauge's license modification application.  Finally, we find that Hauppauge has failed to demonstrate that the grant of a temporary waiver pursuant to Section 1.925 of the Commission's Rules is warranted.  In this connection, we find that Hauppauge has not demonstrated (1) that it has an immediate need for the 47.16 MHz frequency in light of the Commission's assignment of a 470 MHz frequency channel pair to the District, nor (2) that there is no reasonable alternative solution within existing rules.  Therefore, we deny Hauppauge's request under Section 1.925 of the Commission's Rules for a temporary waiver.


V.  ORDERING CLAUSES

14.  IT IS ORDERED that pursuant to Sections 4(i) and 337(c)(1) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 154(i), 337(c)(1), the application for waiver filed on April 24, 1998, by the Hauppauge Fire District of Suffolk County, New York, IS DENIED.


15.  IT IS FURTHER ORDERED that pursuant to Sections 1.925 and 90.175(a) of the Commission's Rules, 47 C.F.R. §§ 1.925, 90.175(a), the request for waiver filed on July 16, 1997, by the Hauppauge Fire District IS DENIED.


16.  IT IS FURTHER ORDERED that the application for license modification filed on July 16, 1997, by the Hauppauge Fire District IS DENIED without prejudice.


17.  This action is taken under delegated authority pursuant to Sections 0.131 and 0.331 of the Commission's Rules, 47 C.F.R. §§ 0.131, 0.331. 
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    �  Hauppauge requested a waiver pursuant to 47 C.F.R. § 90.151 (1996), which was the applicable provision governing rule waivers at the time of Hauppauge's filing.  47 C.F.R. § 90.151 has been superseded by 47 C.F.R. § 1.925. 


    �  47 C.F.R. Part 90.  Hauppauge's original waiver request specified applicable provisions of 47 C.F.R. § 90.23(c)(2) (1996), limiting the usage of the subject frequency to the former Highway Maintenance Radio Service.  47 C.F.R. § 90.23(c)(2) was superseded by 47 C.F.R. §§ 90.20(d)(21) and (22).  In addition, Hauppauge requested a waiver of 47 C.F.R. § 90.155(b) (1996), in order to permit an extended construction period of up to four years.


    �  Hauppauge Fire District Application for License Modification and Request for Waiver and Extended Implementation Period, Fire Radio Station KEC785, together File No. D090161, filed July 16, 1997 (Waiver Request).


    �  See Balanced Budget Act of 1997, Pub. L. No. 105-33, 111 Stat. 251 (1997), § 3004.


    �  Message from Russ Taylor, Gardner, Carton & Douglas, to Albert Knerr, Technical Analysis Section, Licensing and Technical Analysis Branch, PSPWD, WTB (undated electronic mail).


    �  Wireless Telecommunications Bureau Seeks Comment on Requests for Waiver by Brentwood and Hauppauge Fire Districts, Suffolk County, New York, to Obtain Licenses for 47 MHz Frequencies Allocated for Highway Maintenance, Public Notice, DA 99-1612 (WTB PSPWD, released Aug. 13, 1999).


    �  Waiver Request at 3.


    �  Memorandum from Michael P. Mooney, Chief of Department, Hauppauge Fire Department, to Board of Fire Commissioners, Hauppauge Fire District, dated June 23, 1999, filed June 24, 1999.


    �  Id.


    �  Id.


    �  Waiver Request at 3-4, and Attachment C.


    �  Id.


    �  Waiver Request (Application for License Modification, Schedules D, G).


    �  See 47 C.F.R. §§ 90.20(c), 90.175.


    �  Letter from Larry A. Miller, Frequency Coordination Manager, AASHTO, to Russ Taylor, Gardner, Carton & Douglas, dated July 22, 1997.


    �  Id.


    �  Waiver Request at 2.


    �  Memorandum from Andrew Szekely, National Frequency Coordinator, IMSA/IAFC, to FCC Licensing and Engineering, dated Aug. 7, 1997.


    �  Letter from Russ Taylor, Gardner, Carton & Douglas, to Sandra Taylor, FCC, dated Nov. 26, 1997.


     �  Pub. L. No. 105-33, Title III, 111 Stat. 251 (1997).


     �  47 U.S.C. § 337(c)(1).


     �  License Communications Services., Inc., South Bay Regional Public Communications Authority, and Paging Systems, Inc., Memorandum Opinion and Order, 13 FCC Rcd 23781, 23796 ¶ 33 (1998) (South Bay Order); see also Implementation of Sections 309(j) and 337 of the Communications Act as Amended, Notice of Proposed Rule Making, WT Docket No. 99-87, 14 FCC Rcd 5206, 5234 ¶ 56 (1999).


     �  South Bay Order, 13 FCC Rcd at 23795 ¶¶ 31-32 (1998).


     �  47 U.S.C. § 337(f)(1).


     �  See, e.g., Final Report of the Public Safety Wireless Advisory Committee to the Federal Communications Commission, Sept. 11, 1996, at 12.


     �  47 U.S.C. § 332(c)(1)(B).


     �  See Waiver Request at 3-4, and Attachment C.


     �  See South Bay Order, 13 FCC Rcd at 23796 ¶ 33; see also Implementation of Sections 309(j) and 337 of the Communications Act as Amended, Notice of Proposed Rule Making, WT Docket No. 99-87, 14 FCC Rcd 5206, 5234 ¶ 56 (1999).


     �  47 C.F.R. § 1.925(b)(3).


     �  See Frequency Coordination in the Private Land Mobile Radio Services, Report and Order, PR Docket No. 83-737, 103 FCC 2d 1093, 1128 (1986) (Coordination R&O).  In 1997, having consolidated twenty radio services into two frequency pools and thereby established the Public Safety Pool, the Commission reaffirmed the need for certain frequencies to be coordinated solely by the frequency coordinators then responsible for those frequencies and in accordance with national public safety plans.  See Replacement of Part 90 by Part 88 to Revise the Private Land Mobile Radio Services and Modify the Policies Governing Them, Second Report and Order, PR Docket No. 92-235, 12 FCC Rcd 14307, 14324-14328 ¶¶ 32-39 (1997) (Refarming 2d R&O).


     �  47 C.F.R. § 90.20(c)(3).


     �  47 C.F.R. § 90.20(d)(21).  This rule further states, "The use of this frequency by other Highway maintenance licensees will be authorized only where such use is necessary to coordinate activities with the particular state to which the frequency is assigned.  Any request for such use must be supported by a statement from the state concerned."  Further, 47 C.F.R. § 90.20(d)(22) provides a highly limited exception to paragraph 21 by permitting the frequencies to be used "by any licensees in the Public Safety Pool without a separate license for the purpose of operating self-powered vehicle detectors for traffic control and safety purposes, on a secondary basis, in accordance with § 90.269."


     �  47 C.F.R. §§ 90.20(c)(2)(i), (d)(21).


     �  Letter from Terry Fishel, Chief, Land Mobile Branch, Licensing Division, WTB, to Francis François, AASHTO, dated Jan. 18, 1991.  The Commission stated that AASHTO may "rely on this plan in making frequency recommendations regarding highway maintenance applications submitted to the Commission."  


     �  The states nearest to New York in which the 47.16 MHz frequency may be used are Massachusetts and Pennsylvania; thus, the frequency also may not be used in Connecticut, Delaware, New Jersey, or Rhode Island.


     �  Letter from Larry A. Miller, Frequency Coordination Manager, AASHTO, to Russ Taylor, Gardner, Carton & Douglas, dated July 22, 1997.


     �  47 C.F.R. § 90.175(a).


     �  See Replacement of Part 90 by Part 88 to Revise the Private Land Mobile Radio Services and Modify the Policies Governing Them, Second Memorandum Opinion and Order, PR Docket No. 92-235, 14 FCC Rcd 8642, 8657 ¶¶ 30-31 (1999) (Refarming 2d MO&O) ["complete, clear and convincing documentary evidence supporting the applicant's position"]


     �  See Refarming 2d MO&O, 14 FCC Rcd at 8657 ¶ 30.


     �  See Refarming 2d R&O, 12 FCC Rcd at 14327-14328 ¶¶ 37-39.


     �  See Refarming 2d MO&O, 14 FCC Rcd at 8656-8657 ¶ 29.


     �  Id.


     �  47 C.F.R. § 90.175(b).


     �  See Refarming 2d MO&O, 14 FCC Rcd at 8656-8657 ¶ 29.  For requests involving extraordinary relief from regulatory provisions (e.g., waivers), we would expect the frequency coordinators to recover from the applicants all reasonable costs associated with such detailed analyses.  See Coordination R&O, 103 FCC 2d at 1113-1115.  Upon receipt of an application, the frequency coordinator should provide the applicant with the estimated cost of the engineering analysis and the option to proceed or to withdraw its application from the frequency coordination process.


     �  In rendering this decision, however, we note that Hauppauge may seek, and AASHTO must provide at reasonable costs, additional analysis of the waiver application.  See Coordination R&O, 103 FCC 2d at 1113-1115, and discussion, note 44, supra.







