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File Nos.
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)


36856-CD-P/ML-95

For Reconsideration of Dismissal of


)


36834-CD-P/ML-95

Applications for Authorization to Operate

)

Paging and Radiotelephone



)

Stations KNKP352 at Winnemucca, Nevada,

) 

KNKP353 at Lovelock, Nevada, and


)

KNKP668 at Elko, Nevada on Frequency 158.10 MHz
)




ORDER ON RECONSIDERATION
   Adopted:  December  17, 1999
Released:  December 17, 1999
By the Chief, Policy and Rules Branch, Commercial Wireless Division, Wireless Telecommunications Bureau:

1. On December 5, 1995, Michael Jenkins d/b/a Page Me (Page Me) filed petitions for reconsideration (Petitions) of the dismissal of the above-captioned applications for authorization (Applications) to operate Stations KNKP352 at Winnemucca, Nevada, KNKP353 at Lovelock, Nevada, and KNKP668 at Elko, Nevada.  For the reasons discussed below, we grant the Petitions.

2. On June 29, 1993, the Narrowband Branch
 (Branch) granted Page Me authorization to operate the above-captioned stations (Initial Authorizations).   Page Me failed, however, to complete construction of these stations and commence service within the one-year deadline.  Accordingly, pursuant to former section 22.43(a)(3) of the Commission’s rules, the Initial Authorizations expired on June 29, 1994.

3. On August 30, 1995, Page Me filed the above-captioned applications for authority to operate the same stations.  On November 8, 1995, the Branch dismissed the applications pursuant to section 22.128 of the Commissions Rules.
  The Dismissal Letters noted that “[a]pplicants are eligible only for frequencies that are available as of the time they file their applications...  A frequency, however, is not available until the Commission notifies a licensee that the authorization has been terminated.”
  The Branch concluded that because it had neither taken administrative action to terminate the Initial Authorizations, nor notified Page Me that the Initial Authorizations had terminated, the requested frequencies were not available at the time Page Me filed the Applications.
  On December 5, 1995, Page Me filed the Petitions.  On December 15, 1995, the Branch terminated the Initial Authorizations.

4. We find that the Branch properly determined that (1) PageMe’s Initial Authorizations expired on June 29, 1994, and (2) Page Me’s Initial Authorizations did not automatically terminate on June 29, 1994.  We agree with the Branch that these frequencies were not terminated until December 15, 1995 and, under the rules in effect at that time, these frequencies did not become available for reassignment until that date.

5. Nevertheless, on our own motion, we grant Page Me a waiver of section 22.128 of the Commission’s rules.  Pursuant to Section 22.119 of the Commission’s rules, a waiver request may be granted if it is shown that:  (1) the underlying purpose of the rule would not be served, or would be frustrated by application to the instant case, and that a grant of the requested waiver would be in the public interest; or (2) in view of unique or unusual factual circumstances of the instant case, application of the rule(s) would be inequitable, unduly burdensome or contrary to the public interest, or that the applicant has no reasonable alternative.
  

6. While the Branch’s denial of the Applications due to the unavailability of the requested frequencies was technically correct, we find that there was an extraordinary delay in making these frequencies available.  The record reveals that, by the time the frequencies at issue in this proceeding became available, they had been lying fallow in the Branch’s database, and unavailable for reassignment, for nearly 18 months. This 18 month delay between the expiration of the Initial Authorizations and the Branch’s action to terminate these authorizations was highly unusual and unreasonably delayed the availability of these frequencies for the purpose of providing service to the public.  Under these unique circumstances, we believe that strict application of section 22.128 of the Commission’s rules is contrary to the public interest. We further find that the denial of these Applications unduly penalized Page Me due to circumstances that were entirely out of its control.  We therefore grant Page Me a waiver of section 22.128 of the Commission’s rules, grant Page Me’s Petitions, and reinstate the above-captioned Applications. 

7. Accordingly, IT IS ORDERED that, pursuant to sections 4(i) and 405 of the Communications Act, as amended, 47 U.S.C. §§ 154(i), 405, and sections 0.331 and 1.106 of the Commission's rules, 47 C.F.R. §§ 0.331, 1.106, the petitions for reconsideration filed by Michael Jenkins d/b/a Page Me on December 5, 1995, ARE GRANTED.

8. IT IS FURTHER ORDERED that, pursuant to sections 4(i) and 405 of the Communications Act, as amended, 47 U.S.C. §§ 154(i), 405, and sections 0.331 and 22.119 of the Commission's rules, 47 C.F.R. §§ 0.331, 22.119, Michael Jenkins d/b/a Page Me IS GRANTED a waiver of section 22.128 of the Commission’s rules, 47 C.F.R. § 22.119.

9.
IT IS FURTHER ORDERED that the Applications for Authorization to Operate Paging and Radiotelephone Stations KNKP352 at Winnemucca, Nevada, KNKP353 at Lovelock, Nevada, and KNKP668 at Elko, Nevada, filed by Michael Jenkins d/b/a Page Me on August 30, 1995 ARE REINSTATED and will be processed accordingly.
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� 	After the Petitions were filed, the Commercial Wireless Division merged the Narrowband Branch and Broadband Branch into the Licensing and Technical Analysis Branch.


�	Former rule section 22.43(e) reads in pertinent part:  “If the construction is not completed within the time period set forth in [Section 22.43] the authorization will automatically expire.”  47 C.F.R. § 22.43(a)(3).  Effective January 1, 1995, the Commission replaced section 22.43 with section 22.142.


�	See Letters, dated November 8, 1995, from Chief, Narrowband Commercial Radio Branch to Michael Jenkins (Dismissal Letters). Section 22.128(e) of the Commission’s Rules states in pertinent part that:  “The FCC may dismiss any application for authorization…if the requested spectrum is not available.”  47 C.F.R. § 22.128, currently 47 C.F.R. § 1.934.


�	Dismissal Letters at ¶ 2 citing U.S. Central, Inc., 5 FCC Rcd 4808 (1990); Public Mobile Service Lottery, 5 FCC Rcd 7430 (1990); Phillip Y. Hahn, Jr., 26 F.C.C. 2d 707 (1970).


�	Id.


�	See Public Notice 61015, Commercial Wireless Public Mobile Services Information, Termination of Expired Public Land Mobile Authorizations at 4-5 (released Dec 15, 1995).


�	47 C.F.R. § 22.119; WAIT Radio v. FCC, 418 F.2d 1153 (D.C. Cir. 1969), cert. denied, 409 US 1027 (1972).







